IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11279
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOAN TEJADA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:98-CR-85-2

August 19, 1999

Bef ore KING Chief Judge, and H GE NBOTHAM and STEWART, Circuit
Judges.

PER CURI AM *

Joan Tej ada has appeal ed her convictions and sentences for
conspiracy to distribute marijuana and for possession with intent
to distribute | ess than 50 kil ogranms of marijuana and ai ding and
abetting. W affirm

Tej ada contends that the out-of-court statenment of her
codefendant in response to an investigating officer’s question
whet her the codefendant was traveling with another person was
hear say and shoul d not have been admtted into evi dence over her

obj ection. Because the district court’s finding that the

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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statenent was nmade in furtherance of the conspiracy was not
clearly erroneous, and because Tejada’'s argunent is prem sed on a
m scharacterization of the testinony, we hold that the district
court did not abuse its discretion in admtting the evidence.

See United States v. G een, F.3d __ (5th G r. June 30,

1999), 1999 W 439438, *4; Fed. R Evid. 801(d)(2)(E)
Tej ada argues that the Governnent failed to prove the chain

of custody of the contraband evidence. This issue goes to the

sufficiency of the Governnent’s evidence. See United States v.

Jardina, 747 F.2d 945, 951 (5th Cr. 1984); United States v.

Wite, 569 F.2d 263, 266 (5th Cr. 1978). Although Tejada raised
this issue in her notion for judgnment of acquittal after the
Governnent rested, Tejada failed to renew her notion after she
rested. Accordingly, the sufficiency of the Governnent’s chain-

of -custody evidence is reviewed for plain error. United States

V. Rodriquez, 43 F.3d 117, 126 (5th Gr. 1995). W wll reverse

Tejada’ s convictions only if there has been a nanifest

m scarriage of justice. United States v. Inocencio, 40 F.3d 716,

724 & n.12 (5th Cr. 1994); see United States v. Pierre, 958 F. 2d

1304, 1310 (5th Gr. 1992) (en banc) (citations and internal
quotation marks omtted). Tejada' s conclusional argunents are
insufficient, in light of the anple evidence introduced by the
Governnent, to show that Tejada’s convictions resulted in a
mani fest m scarriage of justice.

Tej ada conplains that the district court failed to adjust
her offense level at sentencing for acceptance of responsibility.

Because Tejada failed to object to the failure of the probation
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officer to recommend the adjustnent, the issue is reviewed for

plain error. United States v. Calverley, 37 F.3d 160, 162-64

(5th Gr. 1994) (en banc).

Tej ada contends that she should not be penalized for
exercising her right to require the Governnent to prove her guilt
at trial. “The fact that a nore |lenient sentence is inposed upon
a contrite defendant does not establish a corollary that those

who elect to stand trial are penalized.” United States v. Wite,

869 F.2d 822, 826 (5th Cir. 1989); see U S.S.G 8§ 3El1.1, comrent.
(n.2). Tejada al so contends that conditioning receipt of the

adj ustnent for acceptance of responsibility upon her adm ssion of
rel evant conduct violates her privilege agai nst self
incrimnation. The probation officer recommended that there be
no adjustnent in this case because Tejada had required the
Governnent to prove her guilt at trial by denying the essenti al

el ements of guilt, not because Tejada failed to admt rel evant
conduct. Tejada's argunent has been rejected by the court in any

event. See United States v. Murning, 914 F.2d 699, 707 (5th

Cr. 1990).

Tej ada’ s statenent at sentencing was not particularly
renorseful. Tejada tended to mnim ze her conduct, stating only
t hat she had exercised poor judgnent and had been a victim of her
circunstances. Tejada has failed to show that the district
court’s failure to award an adjustnent for acceptance of
responsibility was plain error.

Tej ada’ s convi ctions and sentences are AFFI RVED



