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PER CURI AM *

In this appeal from the district court’s revocation of
supervised release and inposition of an additional term of
i npri sonnment, Defendant - Appel | ant St ephen Land contends that he did
not confess to, or concede the truth of, the probation office’s
all egations of his violation of the terns of his rel ease. Land
insists that the district court’s reliance on his |awer’s

adm ssion of the allegations as true is insufficient to conply with

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



the requirenents of due process. For the reasons set forth bel ow,
we reject Land’'s contentions and affirm
| .
FACTS AND PROCEEDI NGS

In My, 1989, Land pleaded guilty to two counts of a
mul ticount indictnment charging narcotics violations. He was
sentenced to 180 nonths’ inprisonnent and three years of supervised
release. In June, 1992, the court granted the governnent's notion
to reduce Land’ s sentence to a total of 90 nonths’ inprisonnent
because of his post-sentencing assistance to prosecutors. His term
of supervised rel ease remai ned unchanged.

I n January, 1997, jurisdiction over Land s supervised rel ease
was transferred to the Northern District of Texas. |n Septenber,
1998, the probation office petitioned for, and the court issued, a
supervi sed-rel ease violator's warrant, the bases of which were
all egations that Land used anphetam ne on August 16, 1998, and
consuned al cohol on January 3, 1998.

A brief hearing on the petition was held in district court on
Cct ober 30, 1998. At the hearing, the court began by asking Land’ s
| awer whether he had gone over the charged supervised-rel ease
violation with his client, and counsel responded that he had. The
court then asked: “And what will be the plea be to those charges?”
Counsel responded: “The plea is true, Your Honor.” Although he
was present with his lawer at the tine, Land said nothing. The
court then stated:

Ckay. Then based upon the defendant’s plea of
truth, I wll find that the defendant violated his terns
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of supervised release as alleged in the supervised release
violation report. And all of the supervised rel ease viol ations are
dealing with the defendant’s problenms with drugs, in this case
anphet am ne.
Land’ s counsel then pleaded for Ieniency in the court’s sentencing
of Land, and Land nade his only statenent: “lI nessed up and nade
a mstake and |’ m sorry, Your Honor.”

The court revoked Land's release and sentenced him to 18
mont hs’ inprisonnent. Land filed a tinely notice of appeal.

.
ANALYSI S

Land asserts that the district court did nothing during the
revocation hearing to ascertain that Land admtted to, or agreed
with, the allegations inthe petition to revoke supervi sed rel ease.
He contends that the court instead inproperly accepted as
concl usive the statenent of Land’ s attorney that the plea was true.
Land argues that, in so doing, the court violated his rights under
the Fifth Amendnent’s Due Process C ause.

As Land failed to raise this issue in the district court,
reviewis for plain error. Pursuant to Fed. R CrimP. 52(b), we
may correct forfeited errors only when the appellant shows that:

(1) there is an error; (2) that is clear or obvious; and (3) that

affects his substantial rights. United States v. Calverley, 37

F.3d 160, 162-64 (5th Cr. 1994) (en banc). Even when these
factors are established, the decision to correct the forfeited
error is still wthin the sound discretion of the appellate court,
and it will not exercise that discretion unless the error seriously

affects the fairness, integrity, or public reputation of the



judicial proceedings. United States v. d ano, 507 U. S. 725, 735-36

(1993). “[I']n nost cases the affecting of substantial rights
requires that the error be prejudicial, it nust affect the outcone
of the proceeding.” Calverley, 37 F.3d at 164.

In parole and probation-revocation hearings, due process
generally requires witten notice of alleged viol ations, disclosure
to the parolee of the evidence against him an opportunity to be
heard and present evidence, an opportunity to confront and cross-
exam ne wtnesses, an inpartial hearing body, and a witten

statenent of reasons by the finder of fact. Morrissey v. Brewer,

408 U. S. 471, 489 (1972) (parole); United States v. Holland, 850

F.2d 1048, 1050-51 (5th G r. 1988) (probation revocation). The
sane due process rights are required for those faci ng revocati on of

supervised release. United States v. Gandlund, 71 F.3d 507, 510

n.5 (5th Gr. 1995). An adm ssion of the violation charged,

however, waives these due process protections. See Holland, 850

F.2d at 1050-51.

The issue here is whether Land admtted his guilt as to the
charged viol ations. The specific question is whether defense
counsel’s admssion of his client’s guilt — spoken in the
i mredi at e presence of the client while he stands nute and nakes no
effort to contest or disagree with it —satisfies the requirenent
of a statenent of adm ssion, or whether due process requires that
the defendant personally utter his admssion of quilt. The
governnent argues that counsel’s statenent under these facts was

sufficient, and that, in any event, Land’ s subsequent statenent to



the court that he “nmessed up” should qualify as his adm ssion of
guilt.

In Holland — an appeal follow ng revocation of Holland' s
probation — there was a question whether Holland “actually
admtted the probation violations charged during the probation
revocation hearing held.” 850 F.2d at 1051. The record contai ned
a formnotation marked by the courtroom deputy clerk stating that
Hol |l and admtted the all egations against him 1d. The transcript
of the probation-revocation hearing did not otherwi se affirmatively
di scl ose that Holland admtted the probation violations. [d. W
concluded that the record was insufficient to support a finding
that Holland violated the terns of his probation because it was
uncl ear whether Holland actually admtted the charged viol ations.
Id.

Whet her Land’ s attorney’s statenent, made on behalf of Land
and in his presence, admtting to the probation violations, is
sufficient to support the district court’s determnation of guilt
presents a factually distinct situation fromthe one in Holl and.
Land’s counsel’s clear and unequivocal words of guilt, spoken
during the dialogue with the court, and followed first by Land' s
sil ent acqui escence and i nmedi ately thereafter by Land’ s al | ocution
i n which he conceded that he had “nessed up” —a statenent that in
context, can signify nothing less than ratification of his |awer’s
concession of violation, if not a personal confession —provides
adequate support for a finding that Land freely and know ngly
admtted to the alleged violations. W find no plain error in the

district court’s actions, nuch I ess an error that seriously affects
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the fairness, integrity, or public reputation of the proceedi ngs
that led to the revocation of Land s supervised release and
assessnment of his new sentence.

AFF| RMED.



