IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20112

KAREN HUNTER LEKWA, | ndividually and as
Next Friend of Epiphany Akhi m en Lekwa and
Nnat e Lekwa, M nors; EPI PHANY AKH M EN
LEKWA; NNATE LEKWA,

Pl aintiffs-Appellants,
vVer sus

Cl TY OF HOUSTCN,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H97- CV-1532)

) June 23, 1999
Before JOLLY, DUHE, and EMLIO M GARZA, G rcuit Judges.

E. GRADY JOLLY, Circuit Judge:”

This 42 U. S.C. 8§ 1983 appeal arises from an incident of
excessive force by Lisa D. Allen, a police officer for the Gty of
Houston, Texas, who had a record of abusive conduct toward
citizens. In the case before us, Allen beat Karen Hunter Lekwa,
the plaintiff-appellant, with her police-issued flashlight during
a famly disturbance call. W are called on to determ ne whet her
the district court erred in absolving the Cty of Houston of

l[tability for this assault under both § 1983, and the Texas Tort

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



Clains Act. Lekwa, individually, and on behalf of her children,
contends that the Gty is |liable because her assault was a result
of a decision by Police Chief Samuel M Nuchia that was
deli berately indifferent to her Fourth Anmendnent rights--to wt,
the decision to withdraw Allen as a candidate for the Personne
Concerns Prograns (for behavioral inprovenent) in order to
facilitate a settlenent in Allen’s enploynent discrimnation suit
against the Gty. The district court concluded that Lekwa had not
rai sed a genuine issue of material fact, which if resolved in her
favor, woul d establish that Chief Nuchia s decisionto renove Allen
was made with deliberate indifference. The district court further
concluded that Lekwa and the children’s clains against the Cty
under the Texas Tort C ains Act were precluded by the intentional
tort exception to the Act. For the reasons that follow, we affirm
the district court’s grant of summary judgnment in the favor of the
Cty.
I
A

The facts of this appeal relate first, to Allen’s record as a
police officer for the Gty of Houston, Texas, and, second, to the
manner in which Allen responded to a “Fam |y Di sturbance/ Wapon
| nvol ved” call at Lekwa's residence. We turn first to Allen's
personnel history.

I n August of 1992, Lisa D. Allen becane a police officer for

the City of Houston. As early as 1994, Allen had been investi gated



by the Internal Affairs D vision of the Houston Police Departnent
no less than four tinmes for a nunber of <citizen-initiated
conplaints. Furthernore, Allen’'s fellowofficers were reluctant to
handl e police calls with her, and even nore hesitant to provide her
back-up assistance. Allen had a reputation for being conbative and
overly aggressive with conpl ai nants--she was known, according to
sone officers, for “pouring gasoline on a fire.” Allen also
remai ned in constant conflict with particular supervisors in her
chain of command, especially Lieutenant Bruce D. WIIians.

Over tinme, Allen’s supervisors believed that she was in need
of corrective behavioral training. On July 14, 1994, Sergeant
C. S. Bloonberg wote Sanuel M Nuchia, the then chief of police of
the Houston Police Departnent. Sergeant Bl oonberg advised Chief

Nuchia, inter alia, that because of Allen’'s “recurring negative

performance patterns, and her problens interacting with the public”
she should be evaluated for placenent in the Personnel Concerns

Program?! Three other of Allen's superiors, Lieutenant Bruce D.

The Personnel Concerns Program involves admnistrative
procedure to identify negative behavioral patterns in police
officers, and a program to assist the officers’ supervisors in
devel oping strategies to reverse these patterns. The Personnel
Concerns Programis a step-oriented process. Either a supervisor,
via the chain of command, or the chief of police identifies an
officer for placenent in the program The Personnel Concerns Unit
t hen conducts an i nvestigation of the officer’s enpl oynent history.
The results of the investigation are reduced to a Personnel
Concerns Report that is forwarded to the Personnel Concerns
Commttee. Based on the information contained in the report, the
Personnel Concerns Committee makes a recommendation to the chief of
police as to whether the officer should be required to enter the
program If the Personnel Concerns Commttee believes that the



WIllians, Captain T. A Bullock, and Assistant Chief T. W Shane,
shar ed Ser geant Bl oonberg’ s concern, and endor sed t he
recomendation letter.

Chi ef Nuchia pronptly acted on Sergeant Bl oonberg’ s
recommendation. On August 10, 1994, the Chief forwarded Sergeant
Bl oonberg’s nmenorandum to the Personnel Concerns Unit, and
instructed the unit to evaluate Allen’s work perfornmance. The
execution of this order, however, was hardly i nmedi ate because of
ot her concerns relating to Allen.

On August 31, 1995, Sergeant Charles D. WIllians, of the
Personnel Concerns Unit, and Assistant Chief Joe L. Breshears, then
head of the Personnel Concerns Conmttee, net with Sergeant WI I

Robertson and Sergeant M chael Dirden, an attorney fromthe Legal

of ficer's behavioral problens are psychol ogical, then the officer
may be referred to the Admnistrative Personnel Conmttee for

further psychol ogi cal eval uation. In any event, the chief of
police makes the final decision as to whether an officer is placed
in the Personnel Concerns  Program Upon the chief’s

recommendation, the officer remains in the program for one year

During this year, close supervision, individual nonitoring, and
strict reporting of the officer’s work-related activities are
required. In nost instances, the officer is left in his current
post or assignnent, and he continues to report to his first-line
supervisor. Specific attention is paid, however, to the behavi oral

problems identified in the Personnel Concerns Report. | f
appropriate, the officer conpletes specialized training in the
probl em areas. During the twelve-nmonth period, the officer’s

i mredi at e supervisor conpletes weekly evaluations, and conducts
weekl y counseling neetings. The Personnel Concerns Unit contacts
the officer’s supervisor weekly for work perfornmance reports, and
holds nonthly neetings with the officer to discuss the progress
made in the program A nonthly report of the officer’s progress is
forwarded to the chief of police. See Houston Police Departnent,
Ceneral Order # 30024 (issue date: June 9, 1993).



Services Unit of the Houston Police Departnent. The purpose of the
nmeeting was to di scuss whet her Sergeant Bl oonberg’ s reconmmendati on
shoul d be acted upon, in the light of certain | egal devel opnents.

Earlier, on or about August 5, 1994, Allen had filed
conplaints against the Cty of Houston with both the Equal
Empl oynent  Qpportunity Comm ssion (“EEOC), and the Texas
Commi ssion on Human Rights. Allen’s attorney, Murray Ml akoff, had
informed Dirden that the conplaints were adm ni strative precursors
to a Title VII, gender discrimnation suit against the City.
Mal akoff further stated that one of Allen's charges of
discrimnation rel ated to Bl oonberg’s recommendati on, and that her
deferral from the Personal Concerns Program could facilitate a
settlenment of a suit.

During the August 31, 1994 neeting, the three officers and the
one attorney agreed that because Al |l en had conpl ai ned t hat Sergeant
Bl oonberg’s recommendation was discrimnatory, her subsequent
pl acenment in the Personnel Concerns Program woul d be perceived as
retaliation. The group also agreed that the concerns raised in
Sergeant Bl oonberg’s recomendation were personality-oriented
rather than disciplinary-oriented. Thus, the general consensus of
the group was that a change in supervision would be the best course
for getting Allen “on the right track.” In the |light of these
considerations, Dirden, as legal counsel for the Houston Police
Departnent, concluded that it would be best to offer Alen a

settlenment agreenent: |If Allen agreed to drop her discrimnation



charges, she would be permtted to transfer to any unit within the
South or Westside Command of the Houston Police Departnent. | f
Al l en accepted the transfer, she would not be investigated by the
Personnel Concerns Unit. |If Allen refused to transfer, however,
t he Personnel Concerns investigation would nove forward.

Next, Dirden contacted Chief Nuchia, and infornmed him of
Allen’s discrimnation charges, and the ternms of the proposed
settlenent agreenent. Dirden further advised the Chief that
offering Allen a transfer, and electing to forego the Personne
Concerns investigation was the best action to take to prevent her
from pursuing the discrimnation charges further. Chi ef Nuchi a
agreed, and ratified the proposed settlenent agreenent. Sergeant
WIllians made a notation to Allen’s personnel file dated August 31,
1994, whi ch docunented the terns of the proposed settlenent. Thus,
as of August of 1994, Allen was no longer a candidate for the
Per sonnel Concerns Program This information, however, was not
effectively communi cated to the Personnel Concerns Unit. The Unit
ultimately proceeded with its investigation of Allen sone thirteen
months later. The reason for the delay or for the timng of the
investigation is not clear fromthe record before us.

Thus, on Septenber 26, 1995, Allen was instructed to appear at
an enpl oyee notification neeting conducted by O ficer Edna Neal, an
i nvestigator for the Personnel Concerns Unit. The purpose of the
meeting was to inform Allen of the inmnent investigation. Nea

of fered only one expl anation for the thirteen-nonth delay--Allen’s



then pending discrimnation suit against the Gty and Lieutenant
Willianms.2 Neal officially started the investigation on
Septenber 30, 1995, only to have the admnistrative process
derailed for a second tine.

Wen Dirden l|learned that the Personnel Concerns Unit had
proceeded with the investigation, he contacted Chief Nuchia.
Dirden reiterated the terns of the August 31, 1994 proposed
settlenent to the Chief, and advised himto stop the i nvestigation.
Consequently, in a letter dated October 27, 1995, Chief Nuchia
advi sed the Personnel Concerns Unit that Allen was no |longer a
candi date for the Personnel Concerns Program By this tinme, Neal’s
i nvestigation of Allen was substantially conplete. She had conpil ed
a Personnel Concerns Report on Allen. When the Chief wthdrew
Al l en as a candidate for the program however, he was neither aware
of the Personnel Concerns Report, nor its contents. Although the
Chi ef was guided by | egitimate departnental concerns, the manner in
which he attenpted further settlenent of Allen’ s discrimnation
suit would not be without its consequences.

B

2Notwi t hstanding the proposed settlenent agreenent, on
Septenber 12, 1994, Allen filed an enploynent discrimnation suit
inthe district court of Harris County, Texas, against the Gty of
Houst on and Li eutenant Bruce D. Wllians. She alleged, inter alia,
t hat because of Wllianms’s discrimnatory and retaliatory personnel

actions, she suffered “psychological injuries . . . and severe
mental anguish requiring treatnent by health care providers and
medi cation.” The district court granted summary judgnent in favor

of the City, which was not appeal ed.



Early in the norning hours of Novenber 23, 1995, precisely at
2:58 a.m, several officers from the Houston Police Departnent
responded to a “Fam |y Di sturbance, Wapon | nvol ved” call at Karen
Lekwa’ s resi dence. Shannon Bennett, Lekwa' s nei ghbor, alerted the
authorities when she found Lekwa sitting in a puddle of water,
scream ng hysterically, as she held her two children. Lekwa al so
munbl ed i ncoherently, and nmade hand gestures that suggested that a
gun had been placed to her head.

Oficer Ronny S. Cortez arrived on the scene first. Lekwa
initially alleged that she and her two chil dren, Epiphany Akhim en
Lekwa and Nnate Lekwa, had been ki dnaped at gunpoi nt by Law ence
Eruvwetere’ s ex-w fe. Eruvwetere was Lekwa' s paranour. After
confirmng fromLekwa that the all eged suspect had | eft the scene,
and that the gun was no | onger on the prem ses, Cortez radioed the
di spatcher, and advised her to slow the other units down. Cortez
expl ained that the situation was under control, and no weapon was
invol ved. As Cortez turned to question Eruvwetere, Oficer Eric M
Johnson arrived on the scene, followed by officers Charles K
Overstreet and Tracie D. Mosley. After a quick briefing, the
officers all agreed that the situation had been sufficiently
neutralized, so that the disturbance call could be used to further
train Mosley, a new patrol man

Allen was the last officer to nake the scene. Upon her
arrival, Allen imedi ately assuned that Lekwa was the suspect, and

approached her in a confrontational nanner. Cortez quickly



intervened, and briefed Allen. Cortez told her that the di sturbance
call was under control, that Lekwa was the conplainant, and that
she was unarned. Allen’'s initial hostile reaction to Lekwa was
only a prelude to the conduct that followed.

As the investigation progressed, the officers determ ned that
Lekwa had Iied about being ki dnaped to protect Eruvwetere, who had
previ ously assaulted her while brandishing a gun. Mosley further
sensed that Lekwa was afraid to speak truthfully in Eruvwetere’'s

presence. Therefore, to “get the real story,” Msley escorted
Lekwa approximately twenty-five feet away from the scene. Lekwa
remai ned quite enotional at this tinme, and continued to cry. She
carried her four-year-old daughter in her arns, and her son stood
at her side.

As Mosl ey continued to question Al |l en about Eruvwetere and t he
gun incident, Allen walked hurriedly toward Lekwa, and i medi ately
started to frisk her. Allen grabbed Lekwa by the shirt and told
her to “calm dow” or she would take her “f------ a— to jail.”
Allen then asked Mosley had she searched the suspect. Mosl ey
reiterated that Lekwa was not the suspect, but the conpl ai nant.
Notw t hst andi ng Mosley’'s clarification, Allen grabbed Lekwa, who
pul | ed away in resistance. A struggle ensued whereby Allen placed
Lekwa in a choke-hold. Lekwa had difficulty breathing, and broke
the choke-hold by biting Allen’s left thunb. Inretaliation, Allen

beat Lekwa wth her police-issued flashlight, striking her

repeatedly over the head ten to fifteen times. Allen also yelled



several nore profane words at Lekwa. During the course of the
assaul t, Lekwa dropped her daughter. She nade no effort, however,
to defend herself, other than attenpting to shield her head from
Al'len’s bl ows.

The beating ended with Allen arresting Lekwa for resisting
arrest, and aggravated assault on a peace officer.® The officers
at the Houston Gty Jail refused to admt Lekwa, however, because
of her head injuries. Lekwa was then transported to the Ben Taub
Hospital. She suffered a small mdline bifrontal scalp henatonma
fromthe assault, and bruises to her hands.

I
A

On January 9, 1996, Mosley reported the Lekwa incident to the
Internal Affairs Division. Allen was placed on “relieved of duty”
status pending the outconme of a formal investigation into the
incident. The internal affairs investigation concluded that: (1)
Al l en subjected Lekwa to official oppression in violation of Texas
Penal Code § 39.03; (2) Allen violated § 2.3 of the Houston Police
Departnent Rul es Manual when she used profanity while speaking to
and about Lekwa; and (3) Allen nade false statenents to the

Internal Affairs Division regarding the assault in violation of

SAllen later filed crimnal charges against Lekwa for
aggravat ed assault of a peace officer. The Harris County District
Attorney dism ssed the charges on January 25, 1996.

10



§ 2.6 of the Rules Manual. Consequently, on June 4, 1996, Allen
was term nated fromthe Houston Police Departnent.

Al l en’s use of excessive force against Lekwa al so resulted in
a crimnal prosecution. On August 12, 1996, Allen was indicted on
one count of aggravated assault with a deadly weapon, a third
degree felony offense, and one count of official oppression. On

Cctober 3, 1996, Allen plead nolo contendere to the charges. She

received a sentence of ten years probation and 250 hours of
comunity service.
B
Sone five nonths prior to Allen’s sentencing, on April 30,
1996, Lekwa, individually, and as next friend of her children, sued
the Gty of Houston, and Allen. In her conplaint and anended

conplaint, Lekwa alleged, inter alia, a claimfor excessive force

in violation of the Fourth Amendnent under 42 U . S.C. § 1983, and a
claimfor negligent supervision under the Texas Tort Cains Act.
On the behalf of her children, Lekwa all eged by-stander liability,
and clains for the | oss of parental consortium

The Gty renoved the action to the United States District
Court for the Southern District of Texas on May 2, 1997, based on
federal question jurisdiction. The City then noved for summary

j udgnent on Decenber 1, 1997.

11



On January 20, 1998, the district court granted the City’s

notion for summary judgnment.* Citing Board of County Conm ssioners

of Bryan County, Gklahoma v. Brown, 520 U S. 397 (1997), the

district court concluded that there existed no evidence fromwhich
a reasonabl e juror could conclude that the City, throughits policy
maker, Chief Nuchia, acted deliberately indifferent to Lekwa's
Fourth Anmendnent rights when it transferred All en to anot her police
command, rather than place her in the Personnel Concerns Program
Regarding the negligent supervision claim the district court
concl uded that the harmthe plaintiffs suffered, if any, was caused
by Allen’s intentional assault, an action for which the Gty of
Houst on had not waived its governnental immunity under the Texas
Tort dains Act. Tex. Civ. Prac. & Rem 88 101.021(2) and
101. 057(2) .

The district court entered final judgnent in the case on
January 30, 1998. On February 8, 1998, Lekwa filed a tinely notice
of appeal .

After a review of the summary judgnent record, we are
satisfied that the district court did not err in dismssing Lekwa
and the children's clains, as a matter of |aw, under the Texas Tort

Clains Act.®> W likewise find that the children have no cogni zabl e

4Upon the district court’s grant of sunmary judgnent in favor
of the Cty, Lekwa, in accordance with Fed.R Cv.P. 41(a)(2),
successfully noved the district court to dism ss her clai ns agai nst
Al l en on January 22, 1998.

SUnder the Texas Tort Cains Act, a nunicipality is immune

12



claim for bystander liability against the Gty of Houston under

§ 1983. G andstaff v. City of Borger, Texas, 767 F.2d 161, 172

(5th Gr. 1985). W therefore turn to address the remaining i ssue

in this appeal —-the Cty's liability for Lekwa’s 8 1983 cl ai m and
her children’s derivative claimfor |oss of parental consortium

fromsuit for clainms arising out of intentional torts. § 101.057
(2). Aninjured party can pursue a claimfor negligent supervision
arising out of the sane set of facts, however, Holder v. Mllon
Mrtg. Co., 954 S.W2d 786, 805 (Tex. Cv. App.--Houston [14th
Dist.] 1997) (citations omtted), but only where the “focus” of the
claimis on the nunicipality’s negligent supervision, not the
i ntentional conduct of its enployee. Medrano v. Gty of Pearsall,
No. 04-98-00698-CV, 1999 W 43649,*3 (Tex. G v. App.-San Antonio
1999) (citations omtted). I ndeed, the Texas Suprene Court had
made clear that the intentional tort exception cannot be
circunvented with the nere allegation that a nunicipality
negligently supervised its enployee-tortfeasor. Del aney V.
University of Houston, 835 S . W2d 56, 60 (Tex. 1992). The
plaintiff nust al so establish a causal nexus between t he enpl oyee’s
use of the nunicipal property, and the nunicipality s alleged
negli gent conduct. Holder, 954 S.W2d at 807. W find that the
summary judgnent record is void of even a scintilla of proof from
which a reasonable jury could infer the required causal nexus
between Allen’s msuse of the flashlight, and the Gty’'s purported
negli gent supervision. See id. | ndeed, the record nakes clear
that the injuries Lekwa sustai ned on Novenber 23, 1994, were caused
solely by Allen’s intentional assault. W therefore conclude that
the district court properly di sm ssed Lekwa’ s negl i gent supervi sion
claim and the children’s derivative claim for |oss of parenta

consortium Even treating the children’s bystander claim as a
direct claim under Texas law, see Harris County v. Wite, 823
S.W2d 385, 388 (Tex. G v. App.--Texarkana 1992), we hold that the
claimis likewse precluded by the intentional tort exception,

8§ 101.057(2).

13



Because this 8§ 1983 appeal is before us on the district
court’s grant of sunmmary judgnent in favor of the Cty, we review
the record de novo. To survive the Cty's notion, Lekwa nust
denonstrate that under the stringent standards of culpability, and

causation articulated in Board of County Conm ssioners of Bryan

County, lahonma v. Brown, 520 U S. 397 (1997), there exists

sufficient evidence to support a jury's verdict in her favor.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 254-55 (1986). For

t he purposes of summary judgnent, Lekwa s proffered evidence is to
be believed. Id. at 255. Thus, we wll draw all justifiable
inferences fromthe evidence in the |ight nost favorable to her.

ld.; Palnmer v. BRG of Georgia, Inc., 498 U S 46, 49 n.5 (1990)

(citations omtted).
|V
Section 1983 provides a cl ai magai nst every person who, under
the color of state |aw, deprives another of his or her federally

protected rights. 42 U S C § 1983; Collins v. Gty of Harker

Hei ghts, Texas, 503 U S. 115, 120 (1992). It has |ong been the

rule that a municipality qualifies as a “person” for the purposes

of § 1983. ld. (citing Minell v. New York Gty Dept. of Soc.

Servs., 436 U.S. 658, 690 (1978)). However, a nunicipality is not
liable under 8§ 1983 solely because one of its enployees has

commtted a constitutional tort. Monell, 436 U. S. at 691; Snyder

v. Trepagnier, 142 F.3d 791, 795 (5th Cr. 1998), cert. granted in

part, 119 S.C. 863 (1999), and cert. dism ssed, 119 S. Ct. 1493

14



(1999). Stated differently, a nunicipality cannot be held liable
under 8 1983 on a theory of respondeat superior. Id. Rather

muni cipal liability attaches under the federal statute only when
the execution of an official municipal policy or custom causes a
constitutional injury. Collins, 503 U S at 123 (citing Mnell

436 U. S. at 694); Snyder, 142 F. 3d at 795 (internal quotations and
citations omtted). This standard of liability applies equally to
muni ci pal policies that are facially unconstitutional, as well as
to those policies that are facially valid. Collins, 503 U S. at
123 (citations omtted). The lawis further clear that an i sol ated
decision tailored to a particular situation, but not intended to
control later situations constitutes a “policy” for the purposes of
§ 1983 provi ded t he deci si on was nmade by an aut hori zed pol i cynmaker,
who had final authority with respect to the action ordered. Gty
of St. louis v. Praprotnik, 485 U S. 112, 123 (1988) (citations

omtted); Bennett v. Pippin, 74 F.3d 578, 586 (5th Cr. 1996),

cert. denied, 519 U S. 817 (1996)(citations omtted).

Thus, in cases such as the instant matter, where a facially
val id decision by an authorized policynaker, i.e., the nunici pal
policy, is alleged to have resulted in the deprivation of the
plaintiffs’ federally protected rights, to fasten 8 1983 liability
on the nunicipality, the plaintiffs nmust show that: (1) the
muni ci pal policy was adopted with “deli berate indifference” to the
plaintiffs’ constitutional rights (culpability); and (2) the

muni ci pal policy was the “noving force” behind the plaintiffs

15



constitutional injury (causation). Snyder, 142 F.3d at 795. See
al so Bryan County, 520 U.S. at 404-05. Wth these principles as a

guide, we turn to the summary judgnent record before us.
\%
A

Inthis case, it is undisputed that the Gty of Houston, Texas
Police Departnent had an established policy of investigating
“problent officers, and then requiring the identified officer to
undergo corrective behavioral training vis-a-vis the Personnel
Concerns Program This § 1983 appeal poses the question of the
Cty's liability for Chief Nuchia s decision to forego this
adm ni strative process after theidentified officer (Alen) brought
suit against the Gty challenging, inter alia, her placenent in the
program Thus, although her brief wanders fromtine to tine, as we
understand Lekwa's theory of liability, the CGty, through its
pol i cymaker, Chief Nuchia, acted deliberately indifferent to her
Fourth Amendnent rights, when, in an effort to settle Allen’s 1994
enpl oynent discrimnation suit, Chief Nuchia withdrew Allen as a
candi date for the Personal Concerns Program |In doing so, it is
asserted that Chief Nuchia consciously decided to |eave Allen on
the street--essentially as a cost of protecting the police
departnment from a |awsuit--notw thstanding his know edge of her
psychol ogi cal problens, and pattern of abusive conduct toward
citizens such as Lekwa. This decision nay have been in the best

interest of the police departnent, the argunent goes, but it was

16



deliberately indifferent tothe right of citizens, including Lekwa,
to be free from excessive force. Lekwa therefore contends that
Allen’s use of excessive force against her was a predictable
consequence of the Chief’s decision to withdraw Allen from the
program

Even if we assunme, wthout deciding, that a jury could
reasonably find that the Gty of Houston was deliberately
indifferent in facilitating settlenment of Allen’s discrimnation
claimw thout considering the effect of Allen’s conduct on Lekwa
and other Houston citizen’s Fourth Amendnent rights, still, we
cannot say that the district court erred in granting sumary
judgnent in favor of the CGty. W find that Lekwa’s 8§ 1983 claim
and, in turn, the children’s derivative claimfor |oss of parental
consortium is foreclosed by her failure to create a triable issue
on the second essential elenent of her case—-the causation
requirenent. We therefore direct our inquiry to this evidentiary
short com ng. ©

B

Lekwa’ s theory of causation is based on the assertion that if
Al I en had been placed in the Personnel Concerns Program she woul d
have been relieved of her duties as a street patrolman during the

course of her behavior nodification training. The reasoning

Qur disposition of this appeal on the cause-in-fact
requi renent makes it unnecessary for us to reach the related issue
of proximte cause.

17



continues, “but for” Chief Nuchia s wilful decision not to follow
the usual adm nistrative policy of referring All en to the Personnel
Concerns Program-a decision that was deliberately indifferent to
Houston citizens’ Fourth Anmendnent rights--Alen would not have
been in a position to apply excessive force to Lekwa. Thus, the
violation of Lekwa's Fourth Anendnent right to be free from
excessive force was caused by the Chief’s decision to take Allen
out of the Personnel Concerns Program knowi ng (as he did) of her

proclivity for violence.

C
In Bryan County, 520 U S. at 405 (citations omtted), the

Suprene Court reaffirnmed its earlier precedent that the causation
requi renment under 8 1983 is a “rigorous” standard of proof, which
requires the plaintiff to establish a direct causal |ink between
the munici pal policy, and the alleged constitutional injury. See,

e.q., Gty of klahoma Gty v. Tuttle, 471 U.S. 808, 823 n.8 (1985)

(“rmoving force” requires an affirmative |ink between the policy and

the particular constitutional violation alleged); Gty of Canton v.
Harris, 489 U S. 378, 385 (1989) (“first inquiry . . . under 8§
1983 . . . is whether there is a direct causal |ink between a
muni ci pal policy or custom and the alleged constitutional

deprivation”). See also Faire v. Cty of Arlington, 957 F. 2d 1268,

1281 (5th Gr. 1992) (citations omtted) (“mnunicipal policy nust be

18



affirmatively linked to constitutional violationto be noving force
behind it”). Specifically, the plaintiff nust establish that the
muni ci pal policy (here, a specific decision by an authorized
pol i cymaker) was the cause-in-fact of theinjury, that is, that the
muni ci pal policy served as the noving force behind the
constitutional violation at issue, or that the plaintiff’s injuries

resulted from the execution of the policy. Spiller v. Gty of

Texas City Police Departnent, 130 F.3d 162, 167 (5th Cr. 1997)

(internal citations and quotations omtted).

Regar di ng t he cause-in-fact requirenent, the Suprene Court has
further clarified that nere generalized conduct on the behalf of a
muni ci pality, renpte in either consequence or tinme, is insufficient
to carry the plaintiff’s burden: “Every injury suffered at the
hands of a muni ci pal enpl oyee can be traced to a hiring decision in
a "but-for" sense: But for the municipality's decisionto hire the
enpl oyee, the plaintiff would not have suffered the injury.
[ Thus,] to prevent nunicipal liability. . .from collapsing into
respondeat superior liability, a court nust carefully test the |link
bet ween the policynmaker's inadequate decision [here, the decision
to renove Allen as a candidate for the behavioral i nprovenent
program, and the particular injury alleged [here, Allen s use of
excessive force against Lekwa in the violation of her Fourth

Amendnent rights].” Bryan County, 520 U S. at 410. We thus

require the plaintiff to present specific facts, from which

reasonable and fair-m nded jurors would agree, that the execution
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of the nunicipal policymaker’s decision directly resulted in her
constitutional injury. Spillers, 130 F. 3d at 167. Accordingly, a
high level of proof is required to establish the cause-in-fact

requi renent; the causal showi ng must be strong. See Snyder, 142

F.3d at 796.

Appl ying these standards, we find that Lekwa's theory of
causation is based on an erroneous assunption, and, consequently,
her summary judgnment evidence falls short of establishing the
requi site causal 1ink. After a thorough review of the record
i ncludi ng, General Oder 300-24, which sets forth the Personne
Concerns Program we find no evidence that Allen’s placenent in the
programwoul d have resulted in her being renoved fromactive duty.’
To be sure, the plain |anguage of the Order nekes clear that the
officer’s continued arrests, and related activities are used to
nmonitor her progress in the program There is no evidence in the
record to show Al l en woul d have been an exception to this genera

rule. Thus, Lekwa and the children’s theory of causation

'Houst on Police Departnment General Order 300-24 provides, in
rel evant part:

In nost instances, the enployee will be left in [her]
current assignnent and [will] continue to report to [ her]
first-line supervisor . . In sone cases it my be

determined that either the first-1ine supervi sor or the
enpl oyee’ s present assi gnnent may be part of the problem
If this determnation is nade, the PCU may nove the
enpl oyee to an appropriate shift and assignnent for
conpletion of the PCP, with the approval of the Chief of
Police. .

(Enmphasi s added. )
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col | apses. The evidence just does not fit the theory of the
plaintiffs’ case; this is not a case where the chief failed to
follow a policy that would have taken a known bad cop off the

streets. Evenif Allen had been placed in the behavior inprovenent

program she--as far as this record shows--would still have been on
the streets. Therefore, Lekwa and her children’s purported
constitutional injuries have no cause-in-fact Ilink to the

policymaker’s decision as required by the case authority we have
earlier cited. Consequently, the Gty of Houston cannot be held
liable for Allen’s conduct.

Mor eover, because of her repeated enphasis on the nuances of
t he Personnel Concerns Program and what the Gty “coul d have done”
to alleviate the risk that Allen would react violently to the
citizens she encountered, Lekwa' s causation argunent invites an
inference specifically rejected by the Suprenme Court in Gty of
Canton, 489 U.S. at 391-92. In the context of a § 1983 failure-to-
train case, the Canton Court explained that virtually every case in
whi ch a nuni ci pal enployee has inflicted a constitutional injury
upon a plaintiff, the 8 1983 plaintiff will be able to point to
sonething the City “coul d have done” to prevent the incident. |d.
at 392. The Court cautioned, however, that such a | esser standard
of causation would result in de facto respondeat superior liability
on nunicipalities-—-aresult rejected in Mnell, 436 U.S. at 693-94.
Therefore, gui ded by the necessity of distinguishing between direct

and vicarious liability under 8 1983, the Canton Court enphasized
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that it wll not suffice to show that the plaintiffs’
constitutional harmcoul d have been avoided if the officer had been
better trained to avoid the particular injury-causing conduct.
Canton, 489 U.S. at 392. Indeed, the § 1983 plaintiff “nust stil
prove” that a nmunicipal policy “actually caused” her constitutional
harm See id. In the light of Canton, Lekwa s sunmmary judgnment
proof hardly provides a sufficient basis on which to present her
§ 1983 claimto the jury.
W

In sum we nust take this 8§ 1983 case in the factual posture
in which it has been presented. In the |ight of the structure of
t he Personnel Concerns Program which |eaves the officer in her
current assignnent, Lekwa s proof of causation becones largely a
matter of speculation and conjecture. W thus agree with the
district court that sunmary judgnent in favor of the Gty of
Houst on was appropri ate.

For the reasons in this opinion, the district court’s grant of
summary judgnent in favor of the Gty on Lekwa and her children’s
claims under 8 1983 and the Texas Tort ClaimAct is in all aspects

AFFI RMED.?

8Judge Emlio M Garza concurs in the judgnent only.

22



