IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20267
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
PEDRO ZAMARRON- CERVANTES,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. H97-CR-272-1

Decenber 23, 1998

Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Pedr o Zamarron- Cervantes appeals his sentence inposed by the
district court for being present in the United States, w thout
perm ssion, follow ng deportation. He argues that the district
court did not provide notice of the specific grounds that it intended
to use for an upward departure and that the district court inproperly
departed upward fromthe Sentencing CGuidelines.

A district court may depart upward fromthe guidelines if

the court finds that an aggravating circunstance exists that was

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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not adequately taken into consideration by the Sentencing

Commi ssion in fornmulating the guidelines. 18 U S. C. 8§ 3553(b).
The district court nmust state “the specific reason for the

i nposition of a sentence” outside the guideline range. 18 U S. C.
8§ 3553(c)(2). A district court’s decision to depart fromthe
guidelines is reviewed for an abuse of discretion. United States
v. Ashburn, 38 F.3d 803, 807 (5th Gr. 1994)(en banc). A
departure fromthe guidelines wll be affirnmed on appeal if

(1) the district court gives acceptable reasons for departing,
and (2) the extent of the departure is reasonable. |Id.

A sentencing court nust provide the parties an opportunity
to conmment upon matters relating to the appropriate sentence.

Fed. R C&im P. 32(c)(1l). Rule 32, Fed. R Cim P., requires
that the district court give the parties reasonable notice that
it is contenplating maki ng an upward departure. Burns v. United
States, 501 U. S. 129, 138 (1991). “This notice nust specifically
identify the ground on which the district court is contenplating
an upward departure.” |d.

We have reviewed the record and the briefs of the parties
and conclude that the district court did not abuse its discretion
in departing upward fromthe Sentencing Quidelines. The district
court provided adequate reasons for its increnental upward
departures. The district court denonstrated proper reliance on
the guideline | evels and consi deration of the nunber and type of
crimes commtted. The departure was not unreasonably excessive in
light of the defendant’s extensive crimnal history. A review of

the record indicates that the Presentence Report addressed the
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possibility of an upward departure and the grounds therefor and
provi ded Zamarron-Cervantes with adequate noti ce.

The judgnent of the district court is AFFI RVED



