IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20324
Summary Cal endar

CERALD T. ARMSTRONG
Peti ti oner- Appel | ant,
vVer sus
L.W ZOHN, Sergeant; JOHN DOE; JANE DCE; RONNI E LOPEZ;
DENNI' S GONDY; LI SA JOHNSQN, GARY L. JOHNSON, DI RECTOR
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H97-CV-2163
' Decenber 7, 1998
Bef ore KING BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Cerald Thomas Arnstrong (#768439), a state prisoner, has
requested a certificate of appealability (“COA”) authorizing an
appeal fromthe district court’s order construing his civil
rights action as an application for a wit of habeas corpus. The
district court dismssed the habeas cl ai ns because Arnstrong had

failed to obtain | eave of this court to file a second or

successi ve habeas application. Arnstrong v. Johnson, No. H 97-

2163 (S.D. Tex. March 16, 1998) (unpublished). To the extent

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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that Arnstrong had raised a civil rights claim the district
court held that the claimnust be dism ssed under the rule in

Heck v. Hunphrey, 512 U S. 477 (1994). |d.

Arnmstrong contends that he was unlawfully arrested prior to
the revocation of his supervised rel ease and that he should be
permtted to pursue his wongful-arrest claimunder 8§ 1983."

Appl yi ng the reasoning of our opinion in Mackey v. Dickson, 47

F.3d 744, 746 (5th Gr. 1995), we hold that the dism ssal of this

claimwas premature. See also Montoya v. Scott, 65 F.3d 405, 421
(5th Gr. 1995). Because the appeal is froman order dism ssing
a claimunder 42 U S.C. § 1983, COA is DENI ED AS UNNECESSARY. W
VACATE the district court’s judgnent dism ssing the wongful -
arrest claimand REMAND the case for further proceedi ngs.

COA DENI ED AS UNNECESSARY; VACATED AND REMANDED.

" Armstrong has not briefed any issue related the district
court’s order dismssing his claimchallenging the validity of
t he parol e-revocation proceedi ngs. Accordingly, the claimis
abandoned. See Brinkmann v. Dallas County Deputy Sheriff Abner,
813 F.2d 744, 748 (5th Cr. 1987).




