IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20387

NEPTUNE SERVI CES OF NEVADA | NCORPORATED; RI CHARD A
BAI LEY,

Pl aintiffs-Appellants,

VI CTOR HOCKS; FRED HOOKS; DORA HOCKS; FRED HOOKS, I11;
VI CTORI A LYNN HOOKS

I ntervenor Plaintiffs-Appellants,
V.
CONTI NENTAL CASUALTY COVPANY; ET AL,

Def endant s,

CONTI NENTAL CASUALTY COVPANY; TRANSCONTI NENTAL
| NSURANCE COMPANY,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of Texas
(H 96- CV- 815)

May 20, 1999

Before KING Chief Judge, REYNALDO G GARZA and JOLLY, CGrcuit
Judges.

PER CURI AM *
Plaintiffs-appellants Neptune Services of Nevada,

| ncorporated and Richard A Bailey and intervenor plaintiffs-

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



appel l ants Vi ctor Hooks, Fred Hooks, Dora Hooks, Fred Hooks, 111,
and Victoria Lynn Hooks (collectively “plaintiffs”) appeal the
district court’s grant of sunmary judgnent in favor of defendant-
appel | ee Transcontinental |nsurance Conpany (“Transcontinental”)
on breach of contract and negligent failure to settle clains. W
affirm

The rel evant facts are set out in the district court’s

t horough and wel | -reasoned opi nion. See Neptune Servs. V.

Continental Cas. Co., No. H96-0815, slip op. at 1-2 (S.D. Tex.

Mar. 31, 1998). W review a grant of summary judgnent de novo,
applying the sane criteria used by the district court in the sane

i nstance. See Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th

Cr. 1994). First, we consult the applicable law to ascertain

the naterial factual issues. See King v. Chide, 974 F.2d 653,

656 (5th Cir. 1992). W then review the evidence bearing on
those issues, viewng the facts and inferences to be drawn
therefromin the |ight nost favorable to the nonnoving party.

See Lenelle v. Universal Mg. Corp., 18 F.3d 1268, 1272 (5th Cr

1994). Summary judgnent is proper “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Feb. R Qv. P.
56(c).

After a careful review of the parties’ briefs, the record,

and the rel evant case |aw, we conclude that sunmary judgnment was



properly granted. W agree with the district court that
Transcontinental did not obtain an effective reservation of
rights or non-wai ver agreenent but that the plaintiffs did not
suffer harmas a result of the manner in which it conducted their
defense. Therefore, Transcontinental is not estopped from
asserting its defenses to coverage. W also agree that the

desi gnated prem ses exclusion in Transcontinental’s general
liability insurance policy applies to exclude coverage for the
underlying liability in this case. Because “an insurer has no
duty to settle a claimthat is not covered under its policy,”

plaintiffs’ clains fail as a matter of law. Anerican Physi ci ans

Ins. Exch. v. Garcia, 876 S.W2d 842, 848 (Tex. 1994).

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



