IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20416

M CHAEL W LLI AM MADDEN, I ndividually and as Next
Fri end of John M chael Madden, A M nor,

Pl ai ntiff-Appellant,
V.

NATI ONAL CENTER FOR M SSI NG AND EXPLO TED CHI LDREN;
ET AL,

Def endant s,

NATI ONAL CENTER FOR M SSI NG AND EXPLO TED CHI LDREN;
ELI ZABETH F YORE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 96- CV- 3683)

May 25, 1999
Bef ore KING Chief Judge, REAVLEY and BENAVI DES, Circuit Judges.
PER CURI AM *

Plaintiff-appellant M chael WIIiam Madden, suing
individually and as next friend of his mnor son John M chael
Madden, brought this negligence action agai nst defendants-
appel l ees the National Center for Mssing and Exploited Children

and Elizabeth F. Yore, director of its international division.

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Madden now appeals the district court’s dismssal, pursuant to
Federal Rule of G vil Procedure 12(b)(6), of his claim W
construe the district court’s order as granting sumrary judgnent
and affirm
| . FACTUAL AND PROCEDURAL BACKGROUND

In April 1988, plaintiff-appellant Mchael WIIiam Madden
and Kat hryn Banks, both United States citizens, were divorced in
the state of Quintana Roo in the Republic of Mexico. A custody
decree awarded Banks, then a resident of New Braunfels, Texas,
custody of the couple’s mnor son, John M chael Madden
(“Johnny”), during the school year. In Cctober 1988, Johnny took
up residence with his father in Cancun, Quintana Roo, Mexi co.
The parties disagree as to how he cane to live with Madden.
Banks cl ai ns that Madden took Johnny from her hone in Coma
County, Texas, and failed to return himto her; Madden all eges
that Banks told hi mthat she was noving to Argentina and
voluntarily left Johnny with him In February 1989, Madden filed
a notion for nodification of custody with the court of continuing
jurisdiction in Quintana Roo, which resulted in his obtaining
sol e custody of Johnny in January 1990. WMadden all eges that
Banks’ s attorneys appeared before the Mexican court and that she
was nmade aware of the nodification. Banks contends that she was
never served with Madden's notion for nodification, did not
receive notice of the nodification hearing, and did not appear at
the hearing. In addition, Banks clains that from 1989 to 1996,

she made repeated unsuccessful inquiries as to her son’s



wher eabouts. Madden di sputes this, maintaining that although he
and Johnny renmai ned at their residence in Cancun, Banks made no
attenpt to locate or visit Johnny, although she did send six

| etters or postcards.

In early 1996, Banks and Madden commruni cat ed, and Madden
agreed to neet Banks in Washington, D.C so that Banks could see
Johnny. Banks then contacted United States Senator Joseph Biden
seeki ng assi stance in regaining possessi on of Johnny. Senator
Bi den referred Banks to the National Center for M ssing and
Exploited Children (“Center” or “NCMEC’), a congressionally-
created cl earinghouse for information regarding m ssing children
and source of technical assistance for |aw enforcenent and
certain public and private agencies.!?

The parties dispute what actions the Center took on Banks’'s

behal f. According to the Center, it advised Banks (1) about

! The Mssing Children Assistance Act of 1984, 42 U S.C.
88 5771-5778, required the Adm nistrator of the Ofice of
Juvenil e Justice and Del i nquency Prevention to “establish and
operate a national 24-hour toll-free tel ephone |ine by which
i ndividuals may report information regarding the |ocation of any
mssing child . . . and request information pertaining to
procedures necessary to reunite such child with such child’ s
| egal custodian,” id. 8 5773(b)(1)(A), “provide for the
furnishing of information derived fromthe national toll-free
tel ephone line . . . to appropriate entities,” id. 8 5773(a)(3),
and “establish and operate a national resource center and
cl earinghouse,” id. 8 5773(b)(2), that woul d, anong ot her things,
“coordinate public and private prograns which | ocate, recover, or
reunite mssing children with their |egal custodians,” id.
8 5773(b)(2)(B), and “provide technical assistance and training
to |l aw enforcenent agencies,” i1d. 8 5773(b)(2)(D). |In addition,
the National Child Search Assistance Act of 1990 requires state
| aw enforcenent agencies to “maintain close liaison with the
Nati onal Center for Mssing and Exploited Children for the
exchange of information and technical assistance in the m ssing
children cases.” 42 U.S.C. § 5780(3)(0O
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applicable | aws governing mssing children; (2) to translate and
file the April 1988 custody order in Delaware, the state of her
residence; (3) to contact |aw enforcenent authorities to request
that an arrest warrant be issued for Madden; and (4) to request
that the warrant be reported to the National Crinme Information
Center (NCIC). The Center also clains that it told Banks that
because Mexico was not yet a signatory to the Hague Convention at
the tinme Johnny was all egedly taken from her, she should seek
hel p through the Texas crimnal justice system Banks provided
the Center with a copy of the 1988 Mexican child custody order
and informed it that she had contacted | ocal |aw enforcenent
authorities in Comal County, Texas. The Center then called these
authorities several times to check on the status of Madden’s
arrest warrant. Madden characterizes the Center’s actions
sonewhat differently: He clains that it “persuaded and

convi nced” Comal County authorities to “file the felony charge of
intentional interference with child custody.” This “active
advocacy” of Banks’s custodial rights, Madden all eges, went
beyond the Center’s congressionally-nmandated duti es.

In the spring of 1996, an Interpol special agent inforned
the Center that Interpol had been in contact with the |ocal Texas
district attorney and | aw enforcenent personnel in an effort to
secure a warrant for Madden's arrest. A warrant was in fact
i ssued on April 30, 1996. Madden was arrested in May 1996 as he

attenpted to enter the United States, charged with interference



with child custody, and jailed in Houston, Texas. Johnny was
returned to Banks.

After his arrest, Madden initiated a proceeding in Del anware
state court seeking Johnny’'s return. He presented a copy of the
1990 custody nodification order and the testinony of the attorney
who represented himin the 1990 nodification proceedings. After
determning that it had no jurisdiction to disturb a foreign
court order in light of evidence that Banks appeared to have
notice of the nodification proceedi ng, the Del aware court
declined to review the custody nodification order and directed
t hat Johnny be returned to Madden. Madden and Johnny i medi ately
left the United States and, to date, Johnny remains with his
father in Mexico.

In Cctober 1996, Madden filed suit against the Center and
Banks in Texas state court on a nunber of causes of action,

i ncl udi ng common | aw negligence. The Center and Banks renoved
the case to the United States District Court for the Southern
District of Texas on the basis of diversity of citizenship and
filed notions to dismss for failure to state a claimpursuant to
Federal Rule of G vil Procedure 12(b)(6). WMdden failed to
respond, and the district court entered an order granting the
nmotions to dismss. Subsequently, Madden filed a notion for
leave to file a response to the notions to dismss, a notion for
reconsi deration of the dism ssal order, and notions for |eave to
file first and second anended conplaints. The district court

granted leave to file a response to the notion to di smss,



granted leave to file a first anmended conpl aint insofar as Madden
sought to dism ss certain clains agai nst Banks,? and deni ed | eave
to file a second anended conplaint. The notion for
reconsi deration was granted in part and denied in part; the
district court reinstated certain clains against Banks but
ordered that the negligence claimagainst the Center remain
di sm ssed because the Center had no duty to investigate foreign
orders before becom ng involved in actions relating to the
custody of a child. Madden appeal ed.
Il. STANDARD OF REVI EW

Where matters outside the pleadings are “presented to and
not excluded by the court” and the district court grants a notion
styled as a notion to dismss, we treat that order as an order

granting summary judgnent. Feb. R CQv. P. 12(b); see Baker v.

Putnal, 75 F.3d 190, 197 (5th Cr. 1996); Baton Rouge Bldg. &

Constr. Trades Council v. Jacobs Constructors, Inc., 804 F.2d

879, 881 (5th Cr. 1986) (per curianm). In this case, the Center
i ncluded matters outside the pleadings in its notion to dismss,

and the district court considered the material in its order

2 The district court also inplicitly granted the notion for
leave to file a first anmended conplaint insofar as it sought to
drop all clains against the Center except the negligence claim
The district court stated in its order that because Madden
apparently wi shed to pursue only the negligence cause of action,
it would address only that claimagainst the Center. The court
explicitly denied Madden's request to add Elizabeth F. Yore,
director of the Center’s international division, as a defendant.
It is unclear why Yore is |isted as a defendant-appellee in the
style of this case.



di smissing Madden’s claim?® 1In so doing, the court converted the
motion to dismss into a notion for summary judgnment under
Federal Rule of Civil Procedure 56. See FeED. R Cv. P. 56
Washington v. Allstate Ins. Co., 901 F.2d 1281, 1284 (5th Gr.

1990) .
Before reviewing the district court’s disposition of
Madden’s claimas a grant of summary judgnent, however, we nust

first determ ne whet her Madden was afforded the procedural

protections of Rule 56. See WAshington, 901 F.2d at 1284. Under
Rul e 56(c), after the court accepts matters outside the

pl eadi ngs, the non-novant nust have ten days’ notice to respond
and submt additional evidence. See FED. R Cv. P. 56(c);

Washi ngton, 901 F.2d at 1284. After reviewng the record, we
concl ude that Madden had proper notice under Rule 56(c). The
Center filed its notion to dism ss on Novenber 26, 1996. WMadden
failed to respond within twenty days, as required by Southern
District of Texas Local Rule 6(d), and the district court granted
the notion on February 18, 1997. Madden filed a notion for |eave

to file a response to the Center’s notion to dismss and the

3 For exanple, the Center attached to its notion to dismss
Yore's affidavit, which asserts that “[s]tatistics maintai ned by
the Center reflect that since 1984 we have received over one

mllion calls with requests for assistance . . .” The district
court’s order stated: “The evidence indicates that since its
creation, the NCMEC has received mllions of calls wth requests

for assistance in finding children. Should this Court, or any

ot her court, inpose a |egal duty on the NCMEC to conduct

i nvestigations into foreign court proceedings and to take action
“through di pl omati c channel s’ as advocated by Madden, prior to
acting on incomng calls for assistance, the NCVMEC would | ose its
ability to effectively performits designated functions.”
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response itself on February 21, 1997, and a notion for
reconsi deration of the district court’s dismssal order on
February 27, 1997. The district court did not rule on the
motions until May 8, 1997. W think it apparent that Madden had
sufficient notice that the court could treat the notion to
dismss as a notion for summary judgnent.

We review a grant of summary judgnent de novo, applying the

sane standards as the district court. See United States V.

Johnson, 160 F.3d 1061, 1063 (5th Cr. 1998). After consulting
applicable law in order to ascertain the material factual issues,
we consi der the evidence bearing on those issues, view ng the
facts and the inferences to be drawn therefromin the |ight nost

favorable to the non-noving party. See King v. Chide, 974 F. 2d

653, 656 (5th Gr. 1992). Summary judgnent is properly granted
if “the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of law”
See FED. R QGv. P. 56(c).
[11. DI SCUSSI ON

We begin by summari zing Madden’s claim In his original
petition, the live pleading with respect to the negligence claim
in this case, Madden asserts that “DEFENDANT CENTER owed t he
PLAI NTI FF and nenbers of the public simlarly situated as the

PLAI NTI FF, a duty to investigate before becom ng involved in any

action relating to the custody of a child.” According to the



petition, the Center “encouraged and assi sted” Banks in obtaining
physi cal custody of Johnny, instructed Banks to contact Madden,
contacted Comal County authorities and “convinced” themto issue
a warrant for Madden's arrest, and obtained a copy of Madden’s
itinerary from Banks.

In his brief on appeal, Madden argues that the Center “did
nmore than communicate the limted information it possessed
regardi ng BANKS' custody allegation” because it “lent its
reputation to BANKS and actively persuaded | aw enforcenent to act
erroneously” and that the Center has a duty to “reasonably verify
clainms of custody and abduction before actively acting as an
advocate” in a mssing-child case. Simlarly, Madden' s reply
brief states that “MADDEN asks not that the CENTER investigate
every case before passing information to | aw enforcenent, MADDEN
merely asks that the CENTER face the consequences of failing to
act reasonably before actively advocating one parent’s right to
custody of a child over the rights of the other parent.”

At oral argunent, Madden’s counsel conceded that his client
woul d have no claimif the Center had nerely “neutrally
convey[ed] information,” but argued that the Center should have
i nvestigated Banks’s al |l egations before “persuad[ing] and
convinc[ing] |aw enforcenent to act when it woul d not have

ot herwi se acted so.”* W find, however, that there is no

4 At the beginning of oral argunment, counsel stated,
“Clearly, if all that the Center’s doing is conveying
information, they' re not going to be subject to any liability.”
Later, the follow ng coll oquy ensued:



genui ne issue of material fact as to whether the Center did
anything nore than act as a neutral information clearinghouse.
The Center’s nmotion to dismss included an affidavit from Yore
stating that it nerely advi sed Banks as to how she could regain
possessi on of her son, contacted Comal County authorities to
check on the status of her request for an arrest warrant, and
hel ped coordinate the efforts of local officials, Interpol, and
the United States Custons Service to investigate the Banks-Madden
matter. Madden’s only evidence that the Center did anything nore
is an affidavit fromhis attorney describing an undated
menor andum from Yore.®> This nmenorandum counsel’s affidavit
asserts, states that the Center “‘persuaded’ the |ocal police
departnent to enter the child in NCIC' and “‘convinced the |ocal
| aw enforcenent to file felony charges against Plaintiff Madden.”
Madden did not submt Yore's nenorandumitself to the district
court.

We cannot consider counsel’s description of the undated Yore

menor andum  Federal Rule of G vil Procedure 56(e) provides that

THE COURT: Are you saying that if all that had happened here
was that they had acted as a cl eari nghouse that you woul dn’t
have a case?

COUNSEL: Yes, nmm’ am

THE COURT: You are saying that?

COUNSEL: | concede that, yes ma’ am

THE COURT: Ckay.

5 The nenorandum was part of a nediati on notebook bel ongi ng
to the National Broadcasting Conpany (NBC), whom Madden sued for
defamation after one of its Philadel phia affiliates broadcast an
interview with Banks, and was faxed to Madden’s attorney during
settl enent negotiations. At oral argunent, counsel stated that
he was in possession of the nmenorandum but had not produced it
because of an agreenent with NBC
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“[s]worn or certified copies of all papers or parts thereof
referred to in an affidavit shall be attached thereto or served
therewith.” “This neans that if witten docunents are relied
upon they actually nust be exhibited; affidavits that purport to
descri be a docunent’s substance or an interpretation of its
contents are insufficient.” 10A CHARLES ALAN WRI GHT ET AL., FEDERAL

PRACTI CE & PROCEDURE § 2722, at 380-81 (1998); see Doddy v. Oxy USA,

Inc., 101 F.3d 448, 462-63 (5th Cr. 1996) (noting that Rule
56(e) requires that sworn or certified copies of papers referred
toin an affidavit be attached thereto, but determning that the
rule was not violated where the affidavit in question did not

refer to any docunent); see also Friedel v. Gty of Mdison, 832

F.2d 965, 970 (7th Gr. 1987) (reaffirmng Rule 56(e)’s
requi renent that copies of papers referred to in an affidavit be

attached); VWlling v. Fairnont Creanery Co., 139 F.3d 318, 322

(8th Gr. 1943) (noting that under Rule 56(e), “[w hen witten
docunents are relied on, they nust be exhibited in full”).

Wt hout the benefit of Madden’s counsel’s description of Yore's
menor andum we concl ude that there is no genui ne issue of

material fact as to whether the Center acted as anything other
than a neutral information clearinghouse. This |eaves Madden
only with his claimthat the Center was negligent in failing to

i nvestigate Banks’s all egations before advising her and conveyi ng
her clainms to | aw enforcenent authorities, but he has already

conceded that he cannot prevail on these allegations.
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V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

12



