IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20515
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
CALVI N ALEXANDER
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. H-98-CR-29-ALL

February 11, 1999
Bef ore BARKSDALE and EM LIO M GARZA, Circuit Judges.”
PER CURI AM **

Cal vin Al exander argues that the district court abused its
discretion in concluding that it |acked the authority to depart
downward in inposing his sentence.

We have reviewed the record, including the briefs of the
parties, and find that we do not have jurisdiction to reviewthe

district court’s denial of Al exander’s notion to depart downward

“This matter is being decided by a quorum 28 U S.C. §
46(d).

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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at sentencing. The district court denied the notion based on its

determ nation that a departure is not warranted under the facts
of the case. |Its decision was not based on the m staken beli ef
that it did not have the authority to depart downward.
Therefore, the district court’s decision is not subject to

review. See United States v. Palner, 122 F.3d 215, 222 (5th Gr.

1997). The appeal is DI SM SSED for |ack of jurisdiction. See
United States v. Di Marco, 46 F.3d 476, 478 (5th Cr. 1995).

APPEAL DI SM SSED.



