IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20538

SEALED APPELLEE #1; SEALED APPELLEE #2,
Pl ai ntiffs-Appell ees,
ver sus
SEALED APPELLANT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 96- CV-3113)

Cct ober 14, 1999

Before EMLIO M GARZA and PARKER, Circuit Judges, and FlI TZWATER,
District Judge.”’

FI TZWATER, District Judge:”

In this reverse-FO A! case arising from an admnistrative
agency’s decision to release a draft report concerning a chem cal
pl ant explosion, the agency does not challenge on appeal the
district court’s determnation that all the information that the

pl ant owner provided the agency during its investigation fell

"District Judge of the Northern District of Texas, sitting by
desi gnati on.

“Pursuant to 5th Cr. R 47.5, the court has detern ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.

IFreedom of Information Act, 5 U S.C. § 552.



wthin FOA exenption 4, 5 US C 8 552(b)(4). Because the
agency’'s failure to contest this holding |eads to the conclusion
that the Trade Secrets Act (“TSA’), 18 U . S.C. § 1905, prohibits
di sclosure of the materials at issue, we affirm
I

Pl aintiffs-appel |l ees Seal ed Appel | ee #1 and Seal ed Appel | ee #2
(collectively, the “Conpany”) provi ded defendant-appel |l ant Seal ed
Appellant (the “Departnent”) wth volum nous docunents and
information in connection with the Departnent’s investigation of a

cat astrophi c expl osion at the Conpany’s chem cal plant. Later, the

Departnent advi sed the Conpany that, in response to a newspaper
reporter’s FO A request, it intended to release sone of this
information in a draft report (“Draft Report”). The Conpany

obj ected and sued in district court, seeking a decl aratory judgnent
that the Draft Report contai ned confidential comrercial information
that was exenpt from disclosure under the FOA and barred from
di scl osure under the TSA, and requesting an injunction to prevent
the Departnent from disclosing the Draft Report and underlying
docunents. Although the district court relied on grounds that were
not entirely favorable to the Conpany, it granted the injunction
and ordered the Departnent to release a redacted version of the
Draft Report that, to the extent possible, was devoid of any
exenpted materi al s.

In reaching its decision, the district court held that “all
information [the Conpany] provided [the Departnent] during [its]

investigation falls within exenption 4.” The Departnent does not



chal l enge this holding before us. See Appellant Br. at 25 & n. 12;
Appel lant Rep. Br. at 14 n.4. Wen we asked its counsel at oral
argunent whether the Departnent “concede[s] that all of the
information that [the Conpany] provided falls within exenption 4,”
Departnent counsel responded, “Well, we do for purposes of this
appeal [.]"?

Anmong its argunents on appeal, the Conpany contends that “the
applicability of FO A exenption 4 al so determ nes whet her the Trade
Secrets Act prohibits an agency from disclosing the confidenti al
information[.]” Appellee Br. at 40. It cites the well-recogni zed
principle that “whenever a party succeeds in denonstrating that its
materials fall within Exenption 4, the governnent i s precluded from
releasing the informati on by virtue of the Trade Secrets Act.” |d.
(quoting MDonnell Douglas Corp. v. Wdnall, 57 F.3d 1162, 1164
(D.C. Cir. 1995)); see id. at 15-16 (arguing that FO A exenption 4
and TSA are at |east coextensive and because Draft Report is

subject to exenption 4, its disclosure is prohibited by TSA).

2El sewhere in his argunent, counsel stated: “The government’s
position is that although we think that’s [the Conpany’s assertion
that all the information that it submtted and everything in the
Draft Report was confidential comercial information] flawed, we do
not urge that as a basis for reversing the district court’s
deci sion.”



I

FO A exenption 4 excuses from mandatory disclosure “trade
secrets and commercial or financial information obtained from a
person and privileged or confidential.” 5 US C 8§ 552(b)(4).
This exenption grants an admnistrative agency discretion to
wi thhold information that is otherw se disclosable. |t does not
mandat e nondi scl osure. Chrysler Corp. v. Brown, 441 U. S. 281, 291-
94 (1979). If another statute or regulation bars release of the
i nformati on, however, the agency |acks discretion to disclose it.
ld. at 293-94.

The TSA operates as a limt on agency discretion. See
Chrysler, 441 U S. at 317-18. It forbids any agency officer or
enpl oyee from disclosing trade secrets “to any extent not

aut horized by law. ”"® Assum ng, as the Departnent argues, that 8§

3The TSA provi des:

Whoever, being an officer or enployee of the
United States or of any departnent or agency
t hereof, any person acting on behalf of the
Ofice of Feder al Housi ng Enterprise
Oversight, or agent of the Departnent of
Justice as defined in the Antitrust Gvil
Process Act (15 U S. C. 1311-2314), publishes,
di vul ges, discloses, or makes known in any
manner or to any extent not authorized by | aw
any information comng to himin the course of
hi s enpl oynent or official duties or by reason
of any exam nation or investigation nade by,
or return, report or record nmade to or filed
w th, such departnment or agency or officer or
enpl oyee thereof, which information concerns
or relates to the trade secrets, processes,
operations, style of work, or apparatus, or to
the identity, confidential statistical data,
anopunt or source of any incone, profits,
| osses, or expenditures of any person, firm
partnership, corporation, or association; or
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8(g) of the Cccupational Safety and Health Act (the “OSH Act”), 29
U S C 8§ 657(g), confers such authority on the Departnent, 8§ 8(Q)
isinturn subject to 8§ 15 of the OSH Act, 29 U S.C. § 664.* Wth
exceptions not pertinent here,®> § 15 precludes the Department from
disclosing any information that “mght reveal a trade secret
referred to in section 1905 of Title 18.” Section 15 thus
i ncorporates the TSA definition of trade secret.

The Departnent’s failure to challenge the district court’s

permts any inconme return or copy thereof or
any book cont ai ni ng any abstract or
particulars thereof to be seen or exam ned by
any person except as provided by | aw, shall be
fined under this title, or inprisoned not nore
than one year, or both; and shall be renoved
fromoffice or enploynent.

18 U.S.C. § 1905.
‘29 U.S. C. 8§ 664:

All  information reported to or otherw se
obt ai ned by t he Secretary or hi s
representative in connecti on wth any

i nspection or proceeding under this chapter
whi ch contains or which mght reveal a trade
secret referred to in section 1905 of Title 18
shall be considered confidential for the
purpose of that section, except that such
i nformati on nmay be disclosed to other officers
or enpl oyees concerned with carrying out this
chapter or when relevant in any proceeding
under this chapter. In any such proceeding
the Secretary, the Comm ssion, or the court
shal | issue such orders as may be appropriate
to protect the confidentiality of trade
secrets.

Section 15 permits disclosure of trade secrets to other
officers or enployees of the agency, or when relevant to any
proceedi ng. The Departnent does not contend that either exception
applies inthis case. C. Appellant Br. at 31 n. 15 (asserting that
there were no pendi ng proceedi ngs).
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hol ding that all the information that the Conpany provided to the
Departnment fell within exenption 4, coupled with 8§ 15's
i ncorporation of the TSA definition of trade secret, neans that the
Departnent was precluded from disclosing the information in
question. The TSA “is at |east co-extensive with that of Exenption
4 of FOA " OCNA Fin. Corp. v. Donovan, 830 F.2d 1132, 1151 (D.C
Cr. 1987) (footnote omtted). “Accordi ngly, when a person can
showthat information falls within Exenption 4, then the governnent
is precluded from releasing it under the Trade Secrets Act.”
McDonnel | Douglas Corp. v. NASA 180 F.3d 303, 305 (D.C. Gr.
1999). Wth exceptions not relevant here, the TSA applies with
full force to the Departnent because 8 15 of the OSH Act
i ncorporates the TSA definition of trade secret. Therefore, given
the district court’s wunchallenged holding, the Conpany has
“succeed[ed] in denonstrating that its materials fall wthin
Exenption 4, [and] the governnent is precluded fromrel easing the
information by virtue of the Trade Secrets Act.” MDonnell Dougl as
v. Wdnall, 57 F.3d at 1164.
11

We can discern fromthe Departnent’s briefing two principal
reasons why it did not consider to be dispositive of this appeal
its failure to challenge the district court’s exenption 4 hol di ng.

First, FO A exenptions do nothing nore than vest an agency
with discretion to withhold information that nust otherw se be
di scl osed. Therefore, the Departnent’s reasoni ng goes, even if it

concedes for appellate purposes that the materials at issue fall



wthin exenption 4, it still retains the discretion to disclose
them See Appellant Br. at 25; Appellant Rep. Br. at 14 n.4. The
flaw with this approach is that if exenption 4 and the TSA are
coextensive, then regardl ess of the discretion that the Departnent
retai ns under FOA the TSA (through 8 15 of the OSH Act) prohibits
di scl osure.

The Departnent’s second reason appears to rest on its view
that the term “trade secret” in 8 15 of the OSH Act, which
incorporates the TSA definition of “trade secrets,” is narrower
than the scope of exenption 4. Therefore, even if all the
information at issue falls within exenption 4, at |east sone
consi sts of confidential comrercial information that is not a trade
secret, and thus is not subject to the TSA s prohibition against
di scl osure. Such materials, in the Departnent’s view, would still
be disclosable as a matter of agency discretion. See Appel | ant
Rep. Br. at 13-15 & 14 n. 4.

One need only turn to CNA Financial, in which the District of
Colunmbia Crcuit held that the TSA is at |east coextensive with
exenption 4, to see that this rationale |acks force in this case.
In CNA the court discussed the significance of the coextensiveness
gquesti on:

If the range of the [Trade Secrets] Act is
narrower than the scope of Exenption 4, there
will be sone commercial and financial data
that these agencies will be free to release in
their discretion, though they are not required
to do so by FOA. If, on the other hand, the
reach of the [Trade Secrets] Act is at |east
coextensive wth that of Exenption 4, a
finding that requested material falls within

that exenption wll be tantanmount to a
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determnation that these agencies cannot

reveal it.
830 F.2d at 1144 (footnote omtted) (enphasis added). See
McDonnell Douglas v. Wdnall, 57 F.3d at 1164 (stating that

al though exenmption 4 and the TSA “perform distinct |[egal

functi ons, they are nevertheless closely related in terns of the
materials to which they each apply”).

Mor eover, courts hold in broad terns that the governnent is
prohi bited by the TSA fromdi sclosing i nformati on or material s t hat
fall within FO A exenption 4. See MDonnell Douglas v. NASA, 180
F.3d at 305("“Accordingly, when a person can show that information
falls within Exenption 4, then the governnent is precluded from
releasing it under the Trade Secrets Act.”); MDonnell Douglas v.
Wdnall, 57 F.3d at 1164 (“Consequently, whenever a party succeeds
in denmonstrating that its materials fall within Exenption 4, the
governnent is precluded fromrel easing the i nformation by virtue of
the Trade Secrets Act.”); Pacific Architects & Eng’'rs Inc. v.
United States Dep’'t of State, 906 F.2d 1345, 1347 (9th Gr. 1990)
(“Accordingly, material qualifying for exenption under (b)(4) falls
in the material, disclosure of which is prohibited under section
1905.7); Acunenics Research & Tech. v. United States Dep’'t of
Justice, 843 F.2d 800, 806-07 (4th Gr. 1988) (“Thus, for
information falling within exenption (4), the Trade Secrets Act
does bar an agency decision to release the information.”); General
Motors Corp. v. Marshall, 654 F.2d 294, 297 (4th Cr. 1981) (“It
followed logically . . . that any material exenpt from discl osure
under (b)(4) is within the prohibition against disclosure under 8§

- 8 -



1905."); Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1190,
1204 n.38 (4th Cr. 1976) (“Accordingly, material qualifying for
exenption under (b)(4) falls within the material, disclosure of
which is prohibited under § 1905.").

The Departnent’s assertion that “courts have rejected the
argunent that ‘trade secrets’ enconpasses all confidential,
comercial information covered by Exenption 4,” Appellant Rep. Br.
at 14, relies on cases that (not surprisingly) interpret the
definition of the term “trade secrets” contained in exenption 4.
See Anderson v. Departnent of Health & Human Servs., 907 F.2d 936,
943-44 (10th Cr. 1990) (decidi ng whet her exenption 4 definition of
trade secret is narrower than broad definitionin first Restatenent
of Torts); Public GCtizen Health Research G oup v. Food & Drug
Admn., 704 F.2d 1280, 1288 (D.C. Gr. 1983) (sane) (“we define
trade secret, solely for the purpose of FO A Exenption 4”). They
do not construe the relationship between exenption 4 and the TSA
We think that if these decisions resol ved howthe TSA operates upon
exenption 4 materials, they would have done so in clearer terns.
That they are not apposite is reflected by the fact that the
District of Colunbia Crcuit, which decided Public Ctizen, has
twce in recent years reiterated the broad holding that when a
person shows that information or materials fall within exenption 4,
t he governnment is precluded fromrel easi ng themunder the TSA. See
McDonnel | Dougl as v. NASA, 180 F. 3d at 305 (information); MDonnel
Douglas v. Wdnall, 57 F.3d at 1164 (materials). Inits June 1999

opi nion in McDonnel | Douglas v. NASA, a case in which the submtter



argued that FO A exenption 4 protected its “confidential comerci al

or financial information,” the circuit court held: “If comerci al
or financial informationis likely to cause substantial conpetitive
harmto the person who supplied it, that is the end of the matter,
for the disclosure would violate the Trade Secrets Act.” MDonnel l
Dougl as v. NASA, 180 F.3d at 306 (enphasis added).
|V

Accordingly, wthout suggesting approval of the district
court’s reasoning, we hold that the Departnment did not act
according to law when it sought in the Draft Report to disclose
materials covered by the TSA Because “any disclosure that
violates 8 1905 is ‘not in accordance with law w thin the nmeaning
of 5US. C 8§ 706(2)(A),” Chrysler, 441 U S. at 318, and since the
Adm ni strative Procedure Act authorizes a court to enjoin an
agency’'s FO A decision that is “not in accordance with |aw,” see
Dowy Decoto, Inc. v. Departnent of Navy, 883 F.2d 774, 776 (9th
Cir. 1989) (“the APA authorizes this injunction preventing the Navy
from disclosing Decoto’'s data, provided that such disclosure
violates the Trade Secrets Act”), the district court did not commt

reversible error.?®

W& do not suggest that, in all circunstances, we will uphold
nondi scl osure of otherw se disclosable information based on an
agency’s litigation strategy on appeal. Because we recogni ze that

the FOA is intended to informcitizens “what their governnent is
up to,” United States Departnent of Justice v. Reporters Conmttee
for Freedomof the Press, 489 U S. 749, 773 (1989), we decline to
adopt a universal rule that would permt the governnent to avoid
di scl osure based on appel | ate concessions. This reverse-FQO A case,
however, is not one in which we are concerned that the Departnent,
by its failure to challenge the exenption 4 holding below is
attenpting to withhold information fromthe public.
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W need not remand to the Departnent “to reconsider the
relevant factors and explain the decision it reached based upon
those factors.” Appellant Br. at 37. First, we are not affirm ng
the district court on the ground that the Departnent failed to
wei gh or explain the public and private interests in question. W
are affirm ng because the effect of the Departnent’s decision not
to chall enge the exenption 4 holding is to nake all information at
i ssue nondi sclosable trade secrets. Second, a remand is not
requi red where “[t]here is not the slightest uncertainty as to the
outcone of a[n] [agency] proceeding.” A L. Pharma, Inc. wv.
Shalala, 62 F.3d 1484, 1489 (D.C. Cr. 1995 (quoting NLRB v.
Wman- Gordon Co., 394 U. S. 759, 766-67 (1969)). Under the | aw of
the case, the TSA precludes the information at issue from being
rel eased. No anobunt of additional agency discretion or explanation
can result in making this information disclosable. The district
court’s judgnent circunscribes the reach of what the Departnent can
and nust do.

* * *

We asked Departnent counsel during oral argunment whether the
Departnent’ s concessi on concerning exenption 4 ends the appeal
Al t hough counsel asserted that it does not, we conclude for the
reasons stated that it does. Accordingly, the district court’s
judgnent is

AFFI RVED.



