IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20694
Summary Cal endar

THE BURLI NGTON NORTHERN AND SANTA FE RAI LWAY COVPANY,
Pl ai ntiff-Appellant,
vVer sus

BEN W “BUD’ CHI LDERS, AS FORT BEND COUNTY ATTORNEY; MARK M LLI S;
THE M LLI S GROUP, | NC.; ROYAL LAKES LI M TED, M CHAEL D. ROZELL, BUD
O SHI ELES, CGRADY PRESTAGE, ANDY MEYERS, BOB LUTTS, | NDI VI DUALLY AND
AS COUNTY COWM SSI ONERS OF FORT BEND COUNTY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 98- CV-653)

August 9, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *
Burlington Northern and Santa Fe Railroad Conpany (“BNSF")

appeals the district court’s dismssal of its as applied”
chal | enge to the Texas Nei ghborhood Roads Statute and its federal
taki ngs, Commerce C ause, procedural due process, state takings,
and i nverse condemation clains for lack of jurisdiction, as well
as the district court’s denial of its request for a prelimnary

i njunction. Appellees have filed a notion to dism ss the appeal as

noot . W affirm essentially for the reasons stated in the

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



district court opinion, the trial court’s denial of a prelimnary
i njunction based on the clains it found to be ripe that are not now
noot . Furthernore, we vacate the district court’s dismssal of
clains that it found were not ripe and remand to the district court
to nmake a new determnation on whether injunctive relief 1is
warrant ed, based on BNSF s clains previously held not to be ripe,
now t hat the ri peness concerns with the Nei ghborhood Roads Statute
proceedi ngs are no | onger an issue.
I

BNSF owns and operates a mainline track and a passing track
that run parallel to FM Road 2759 and FM Road 720 in Fort Bend
County, Texas. The passing track facilitates “neets” and “passes”
of trains on the mainline track

In late 1997, Fort Bend County initiated proceedi ngs pursuant
to Texas’s Neighborhood Roads Statute to open a public grade
crossing that would bisect the parallel tracks and provi de access
to a developnent, which was previously served by a private
crossing. The Nei ghborhood Roads St atute nmandates a public hearing
i n which the county comm ssioners court hears evidence fromparties
that would be affected by the proposed road. See TeEx. TrRansP. CODE
ANN. 8 251.053. The conm ssioners court then determ nes whet her an
order shoul d i ssue decl aring the establishnent of a new road. See
id. Then, if a new road is ordered, a jury of property owners
assesses damages incident to the opening of the road to be paid to

the property owners affected. See id.



In this case, the county conm ssioners court ordered that a
road be established across BNSF s parallel tracks, despite BNSF s
contentions that (1) the opening of a public crossing would trigger
federal and state |l aws requiring BNSF to uncoupl e and separate | ong
train units occupying the sidetrack for nore than five m nutes, and
(2) a feasible alternative crossing was avail able. Pursuant to the
Nei ghbor hood Roads Statute, the comm ssioners selected a “jury of
view to lay out the exact |ocation of the proposed road and to
assess damages incidental to the opening of the road as a public
r oad.

|1

BNSF then filed suit in federal district court agai nst various
officials of Fort Bend County and the real estate devel opers
(collectively, “the officials”), alleging violations of the
Comrerce O ause, the Due Process C ause, and the Taki ngs O ause of
the United States Constitution, via 42 US C 8§ 1983, and
violations of the federal doctrine of “prior public use.” BNSF
al so brought state-|law causes of action for inverse condemati on,
violations of the Texas Constitution’s Takings Cause, civil
conspiracy, violations of the Texas Open Meetings Act, and
vi ol ations of the Texas doctrine of “paranpunt inportance.” BNSF
further clainmed that the officials acted wi thout authorization from
the Surface Transportation Board and that Texas’s Nei ghborhood
Roads Statute violates both the state and federal constitutions.

BNSF then filed a nmotion for a prelimnary injunction which

requested that the district court (1) enjoin further proceedi ngs



pursuant to the Neighborhood Roads Statute; (2) enjoin the
officials frominterfering in any way with the BNSF s property
rights in the passing track area; and (3) enjoin the officials from
interfering in any way with BNSF' s constitutional right to operate
trains ininterstate conmerce. |In response, the officials filed a
nmotion to dismss for want of subject matter jurisdiction.

The district court considered together BNSF s notion for
injunctive relief and the officials’ notion to dismss. The court
di sm ssed BNSF' s “as applied’” challenge to the Nei ghborhood Roads
Statute and the federal takings, procedural due process, Comerce
Cl ause, state takings, and inverse condemation clains on the
grounds that they were not ripe for consideration. The court
reasoned that Fort Bend County had not reached a final decision
regardi ng the proposed public crossing because all of the steps of
t he Nei ghbor hood Roads St atute had not been conpleted; as a result,
there had been no taking, so those clainms were not yet ripe. The
court found BNSF's remaining clainms -- BNSF' s facial challenge to
t he Nei ghbor hood Roads Statute, the | CC Term nation Act preenption
claim the Texas Open Meetings claim the conspiracy claim and the
claim of taking for a private purpose -- to be ripe, so it
considered the notion for prelimnary injunction based on those
cl ai ns. After careful analysis, the court determ ned that BNSF
failed to neet the burden entitling it to a prelimnary injunction
based on the ripe clains.



After BNSF filed its appeal, the officials filed a notion to
di sm ss the appeal as nobot because they subsequently had abandoned
t he Nei ghborhood Roads Statute proceedings and initiated em nent
domai n proceedi ngs to secure the crossing. That is, the officials
argue that this appeal is npbot because the proceedi ngs under the
Nei ghborhood Roads Statute which BNSF sought to enjoin have
st opped. BNSF counters that in the court belowit sought nore than
just to have the Nei ghborhood Roads Statute proceedi ngs enjoi ned;
it sought to enjoin the establishnent, by whatever neans, of the
public crossing, and that this fight is still alive. Furthernore,
argues BNSF, the officials have abandoned only the conpensation
portion of the Neighborhood Roads Statute proceeding, but the
comm ssion’s order establishing the road remains in effect. BNSF
seeks to have this court reject the officials’ notion to dismss
t he appeal and to have this court deci de on appeal that their claim

is ripe for consideration and that a prelimnary injunction should

i ssue because they have denonstrated a substantial |ikelihood of
success in proving that the proposed road is illegal and
unconstitutional, irreparable harm wll result if an injunction

does not issue, and a bal ancing of equities favors BNSF
|V
The district court did not consider the nerits of granting a
prelimnary injunction based on several of BNSF s contentions
because it determned that those clains were not ripe for
consi deration. However, due to the officials’ abandonnent of the

Nei ghborhood Roads Statute proceeding, the district court’s



ri peness concerns regardi ng the Nei ghborhood Roads Statute are no
| onger an issue. Nonet hel ess, there is no district court
di sposition addressing whether a prelimnary injunction should
i ssue, based on the clainms that the district court found were not
ripe, for this court to review Thus, we vacate the district
court’s dismssal of clains on ripeness grounds and remand to the
district court to nmake a new determ nation on whether injunctive
relief is warranted, based on BNSF' s clains previously held not to
be ripe, nowthat the ri peness concerns with the Nei ghborhood Roads
Statute proceedings are no |l onger an issue. W recogni ze that the
district court will not have to consider all of BNSF s dism ssed
clains because sone of those clains have been npoted by the
abandonnent of the Nei ghborhood Roads Statute proceeding.
Regarding the trial court’s denial of a prelimnary injunction
based on clains that the trial court found to be ripe for
consideration -- BNSF s facial challenge to the Nei ghborhood Roads
Statute, the ICC Term nation Act preenption claim the Texas Open
Meetings claim the conspiracy claim and the claimfor taking for
a private purpose -- we affirm essentially for the reasons stated
in the district court opinion, the trial court’s denial of the
prelimnary injunction based on the | CC Term nation Act preenption
claim the conspiracy claim and the claimfor taking for a private
pur pose; we do not pass judgnent on the other two clains found to
be ripe -- the facial challenge to the Nei ghborhood Roads Statute
and the Texas Open Meetings claim-- because those clains are now

nmoot .



VACATED I N PART, AFFIRMED | N PART, AND REMANDED | N PART.



