IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20779

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
W LLI AM P. VERKI N,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 94- CR- 141- 4)

August 20, 1999

Before POLI TZ, JOLLY, and DUHE, Circuit Judges.
PER CURI AM *

This case involves a fairly conplex real estate deal involving
Ver ki n and several business partners of Verkin's. 1n 1986, Verkin
had earnest noney contracts on about 500 acres of undevel oped | and
owned by the heirs of John A Canpbell (“the Canpbell heirs”).
Around the sane time, Verkin discovered a business opportunity
i nvol ving Burkett’s Distributing Conpany, a beer distributorship
that was potentially profitable but had defaulted on loans it owed
to the Governnent Enployees Credit Union (“GECU). Ver kin and
three partners decided to structure a deal whereby they would

acquire both the 500 acres of |land and the brewery by using the

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



| and as collateral. They were successful in obtaining | oans from
CECU and conpleted the deal. During the negotiations, one of
Verkin' s partners told the bank that, due to surveying errors, the
nmort gage should only cover 458 acres (this statenent was fal se).
Shortly thereafter, their plans fell apart and they defaulted on
the loans. In the aftermath, Verkin and his three partners were
charged with and convicted of conspiracy and bank fraud. Verkin
now appeals and, finding no error on the part of the district
court, we affirm

After the indictnents were issued, one of Verkin's partners
pled guilty and Verkin and the other two went to trial. In that
trial, the governnent focused on two overt msstatenents nmade by
the partners: (1) that the partners clained that sone of the noney
fromthe GECU | oan was used to buy out an old partner when the
nmoney was actual |y apporti oned anong the four partners and (2) that
the partners |lied when they clained that the 500-acre parcel should
be reduced because of surveying errors. Al three were convicted
by a jury and all three appeal ed.

I n an unpubl i shed opi nion, a panel of this court held that the
district court erred in permtting certain testinony and renmanded
for a newtrial. On remand, Verkin’s two renai ning co-defendants
both pled guilty and the case proceeded to trial. During the new
trial, the governnment nodifiedits theory with respect to the case.
The governnent introduced new evi dence that the apprai sed val ue of

the 458 acres was inflated by Verkin, leading GECU to grant a



hi gher line of credit than it otherwi se would. Verkin was again
convi cted of conspiracy and bank fraud and he agai n appeal ed.

Verkin’ s principal argunent on appeal is that, during the
second trial, he was tried for a different charge from the one
described in the indictnent. This argunent fails as the evidence
of an additional false statenent does not change the offense with
whi ch Verkin is charged.

Verkin also argues that the evidence is insufficient to
support the verdict. |In our first unpublished opinion, we admtted
that this case is arelatively close one, but ultimtely concl uded
that the evidence could be sufficient. In our first opinion, we
did note that, standi ng al one, the supposed m srepresentation about
needi ng addi ti onal funds to buy out a partner was not particularly
persuasive. Verkin' s argunent is that if that m srepresentationis
insufficient, then there is no evidence that Verkin was aware or
participated in the m srepresentation about the survey. Even if
that were the case, however, there was sufficient evidence for the
jury to reasonably conclude that Verkin participated in a
m srepresentati on of the apprai sed value of the | and. Although, as
we have said previously, thisis aclose case, it is ultimtely one
for the jury to decide.

Verkin raises four other issues on appeal, but none of them
present a reversible error on the part of the district court. For
the foregoing reasons, we therefore AFFIRM the ruling of the

district court.



AFFI RMED?

The appellant’s renewed notion for release from custody
pendi ng appeal is DEN ED as noot.



