IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20898
Summary Cal endar

CONSTRUCCI ONES | NDUSTRI ALES DEL GOLFQ,
S.A DE CV.,

Pl ai ntiff-Appellant,
vVer sus
SEAREX, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas, Houston
(H 97- CV- 3588)

May 28, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
E. GRADY JOLLY, Circuit Judge:”
The dispositive issue in this appeal is whether the parties
entered into a binding contract. W conclude that they did not,

and we therefore affirmthe district court in all respects.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



I
The facts relevant to our decision are undisputed. Duri ng
1997, Searex, Inc. and Construcciones Industriales Del Golfo, S A
de C V. (“CIGSA’) entered negotiations over a proposed joint
vent ur e. The object of this joint venture would have been to
construct and charter several new vessels for use in oil and gas
expl oration. Searex possessed the proprietary design for these new
vessel s. Eventual |y, however, the negotiations over a joint
venture failed. Soon thereafter, on July 24, 1997, the two parties
executed a docunent entitled “Agreenent to Tinme Charter and
Subcharter Vessels.” This docunent’s preanble expressed Cl GSA' s
“desire[] to time charter the first two vessels” produced using
Searex’s proprietary design. The docunent al so expressed Searex’s
wllingness to charter the vessels to CIGSA under certain
condi tions, and the docunent contains the foll ow ng provisions:
[ T]he parties hereto agree to the follow ng basic terns:
1. Upon del i very of each of the Vessels by Al abama Shi pyard
Inc. (“Builder”), it will be chartered by SEAREX to Cl GSA
under the Master Tine Charter Agreenent in simlar form
of Exhibit 1 attached hereto.
2. Each initial vessel tinme charter will be for a period of
not | ess than two years on a 365-day “Hell or high Water”
basis at the charter hire rate of not |ess than $12, 500

per day, plus 25%of the net remaining charter hire, up
to $25, 000 per day, received fromPEVEX! or other conpany

'Pemex is Petroleos Mexicanos, the Mexican national oil
conpany. As is evident fromthe docunent, the parties initially
t hought that Penex would be the third party to whom Cl GSA woul d
subcharter the vessels.



or under the PEMEX Subcharter or other conpany subcharter
of the vessels.

3. CIGSA will subcharter each of the vessels to PEMEX or
ot her conpany acceptable to MARAD,2 under a subtine
charter in simlar formto Exhibit B attached hereto.

4. This agreenent will becone effective upon MARAD appr oval
and shall termnate if such approval is not obtained by
Cct ober 31, 1997.

These provisions nention several non-existent docunents.

Al t hough provi sion (3) contenpl ates a subtine charter form no such
form was ever attached to the docunent. Furthernore, a subtine
charter agreenent involving Cl GSA has never been entered. The
Master Tinme Charter form nentioned in provision (1), was attached
to the docunent. This form essentially a red-lined, working
draft, stated (in Article 3 of the form that *“Each wvessel Vessel
shal |l be delivered to CHARTERER at the tine and pl ace and+for—the
turatton—and—subjeet—tothe—extenstons specified in the applicable
Short Form” The parties, however, never created a Short Form
After executing the docunent, the parties continued to
negoti ate over the terns of a Master Tinme Charter Agreenent. In
the mdst of these negotiations, on August 8, 1997, Searex sent
Cl GSA proposed changes to the Agreenent form The rel evant changes

were indicated in a new, draft version of the proposed Agreenent:

Article 2 - Charter

Subject to the conditions set forth herein OANER
agrees to charter the Vessel s t o CHARTERER, and CHARTERER

2MARAD is the federal governnent’s Maritinme Adm nistration
Searex sought financing for the vessels from MARAD



agrees to hire the Yesset Vessels fromOMER on the terns
and conditions set forth herein. Each Vessel shall be
subjected to this Agreenent by the execution by the
parties of a Short Form Each Vessel shall be subjected
to this Agreenent upon delivery of the Vessel to the
Owmer by its builder, Al abama Shipyard, Inc. (the
“Buil der”). OWER shall give CHARTERER at | east 30 days
notice of the delivery date proposed by the Buil der, but
OMER shall have no liability to CHARTERER or any one
claimng by, through or under CHARTERER for failure to
deliver the Vessel as per any notice given by OMER or
for any delay in delivery of either Vessel for any reason
what soever. CHARTERER s sole and exclusive renedy for
any delay in delivery shall be to cancel this Agreenent
in accordance with the provisions of the | ast sentence of
Article 1 hereof.?

OWNER shal | have no obligation to charter any Vessel
to CHARTERER hereunder wunless, (i) at |east 90 days
before the projected delivery date of a Vessel (of which
delivery date OMER shall have notified CHARTERER)
CHARTERER has secured a subcharter of the Vessel to PEP-
and a Permtted Subcharterer; (ii) prior to the
commencenent of the termof the charter of such Vessel,
OMER shal | have recei ved the consent of MarAd to charter
t he Vessel to CHARTERER and to subcharter it to PEP- such
Permtted Subcharterer: and (iii) WMuarAd shall have
approved proceeding with the construction and financing
of the second Vessel pursuant to the terns of the
Commitnent to GQuarantee referredtoin the second recital
of this Agreenent.

In response to Searex’s proposed changes, Cl GSA sent a reply
menor andum on August 11, 1997, with the foll ow ng | anguage:

We have received your |last formof the charter agreenent
bet ween Searex and CIGSA and are in agreenent with its
terms. However there is a point that has to be clarified
oo Regar di ng delivery date of the Vessel, according
to the information we had originally received from
Searex, we have negotiated with Penex to prepare a tender

3The referenced sentence states, “Each party may cancel the
this Agreenent upon the giving of thirty (30) days prior witten
notice to the other, provided, however, that any unexpired Short
Form shall continue in effect subject to the terns and conditions
hereof until expiration of such Short Form”



for the contract of the Vessels with a delivery of no

|ater than April 30 of next year. Said delivery nust be

guaranteed with a performance bond equal to 10% of the

total value of the contract.

As you can understand we nmust conply with said date, and

therefore can not accept your proposal that owner shal

have no responsibility whatsoever in regard to late

delivery. . . . In short, we nust insert |anguage that

explains that both Searex and CI GSA, will make its best

efforts to guarantee delivery in Mexico by no later than

April 30, and in case of fault to that deadline, if such

is pertaining to any other party, they in turn shall face

the responsibilities that nmay ari se.

What must be clearly understood is that the tender wll

be published in the next 10 days, and we are not in a

position to negotiate deliveries later than April 30.

The remai ning conditions of the charter . . . are acceptable.

No ot her relevant communication occurred between Searex and
CIlGSA until October 1, 1997, when Searex sent CIGSA a letter
stating that the parties had not reached an agreenent sufficient to
pursue “the SEAREX/ Cl GSA project,” and that Searex woul d explore
other opportunities for the use of its vessels. One | ast,
inportant fact to note is that MARAD never gave its approval (see
provision (4)).

|1

After receiving Searex’s letter, CIGSA filed suit against
Searex for breach of contract.* Cl GSA sought danmages and specific
performance as relief for the alleged breach. The district court

issued a very able, conprehensive opinion addressing Searex’s

“CI GSA also included other clains, none of which ClGSA
presents on appeal .



nmotion for summary judgnment and Cl GSA's partial notion for summary
judgnent and its notion for leave to anend its conplaint. The
district court concluded that Searex and Cl GSA never entered a
bi ndi ng contract. Accordingly, the district court found that
Searex could not be held |iable under any of ClIGSA s breach of
contract theories. The district court then reviewed CIGSA s
proposed wai ver and estoppel argunents (which Cl GSA sought to add
to an anmended conpl ai nt), and concl uded that those argunents had no
merit. The district court therefore decided to deny Cl GSA' s noti on
to amend its conplaint as futile. In its final judgnent, the
district court granted Searex’s notion for sunmary judgnent,
denied CIGSA's notion for partial summary judgnent, denied the
nmotion to anmend the conplaint, and dism ssed the conpl aint.
11
W review the grant of summary judgnent de novo, using the

sane standard as the district court. Burditt v. West Anerican |ns.

Co., 86 F.3d 475, 476 (5th Gr. 1996). W will affirmthe grant of
summary judgnent if the record shows “that there is no genuine
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). Upon
our thorough review of the record, and with the standards for
granting summary judgnment well in mnd, we conclude that the
district court was exactly correct in granting Searex’s notion for
summary judgnent after finding that the parties did not enter a

bi ndi ng contract.



A

We begin by noting that the parties never agreed on a Master
Time Charter Agreenent. Contrary to CIGSA s argunents on appeal
Cl GSA did not accept the Master Tine Charter Agreenent proposed by
Searex on August 8. CIGSA' s August 11 letter effectively rejected
the proposed agreenent by rejecting various terns and denmandi ng
that any Agreenent contain newly suggested | anguage. See, e.q.,
Rest at enent (Second) of Contracts 8 59 (“Areply to an offer which
purports to accept it but is conditional on the offeror’s assent to
terns additional to or different from those offered is not an

acceptance but is a counter-offer.”); Blackstone v. Thal man, 949

S.W2d 470, 473 & n. 4 (Tex. Gv. App. 1997, no wit). For exanple,
CIGSA's August 11 letter stated that CIGSA “[coul d] not accept
[ Searex’ s] proposal that owner shall have no responsibility
what soever inregardto late delivery.” The CIGSA | etter then went
on to say that “we nust insert |anguage that explains that both
Searex and CIGSA will nmake its best efforts to guarantee delivery
in Mexico no later than April 30, and in case of fault to that
deadline . . . they in turn shall face the responsibilities that
may arise.” Thus, although CIGSA did beginits letter by informng
Searex that CIGSA was in agreenent with the proposed Agreenent’s
terms, CIGSA clearly did not accept all of those terns and denanded
t he inclusion of others.

G ven that the parties never agreed to a Master Tine Charter

Agreenent, we are left to consider whether the July 24 docunent



bi nds Searex to enter a charter agreenent with Cl GSA. Cl GSA ar gues
t hat the docunent does exactly this because it contains all of the
necessary terns, including price (see provision (2) of the July 24
docunent) and delivery date. The docunent specifies the date,
Cl GSA argues, in provision (1): “Upon delivery of each of the
Vessel s by Al abama Shipyard Inc. (“Builder”), it will be chartered
by SEAREX to CIGSA . . .7 Al though the docunent does not specify
a date that one can |ocate on a calendar, CIGSA argues that this
provi sion indicates that the parties agreed to the condition--i.e.,
delivery by Al abama Shipyard, Inc.--that would fix that date at
sonme time in the future

This argunent has no nerit. The undi sputed evidence shows
that the parties did not, in fact, intend for the statenent in
provision (1) to bind the parties to any preordai ned delivery date.
First, the attached Master Tinme Charter Agreenent formstated that
the exact delivery date would be specified in a “Short Fornt
(whi ch, again, was never created). Second, ClIGSA' s own statenents,
in its August 11 letter, reveal that it did not intend for the
July 24 docunent to fix a binding delivery date. In its letter
CIGSA stated that it was “not in the position to negotiate
deliveries later than April 30.” Qoviously, Cl GSA thought that the
delivery date was open to negotiation.

But we need not rest our decision on the fact that the July 24
docunent was defective for failing to contain essential el enents of

an agreenent. The July 24 docunent, by its own terns, would not



becone effective until MARAD approved t he agreenent (see provision
(4)). MARAD never granted its approval and the docunent,
therefore, never had any legal effect. ClIGSA argues that Searex
shoul d not be able to defend itself by pointing to this provision
because Searex ended its attenpts to cone to an agreenent (as
stated in Searex’s Cctober 1st letter) before the October 31
deadl i ne. Therefore, CIGSA argues, it was still possible for
Searex to obtai n MARAD approval, but Searex prematurely gave up; in
| egal terns, Cl GSA argues that Searex anticipatorily repudi ated the
contract. Searex counters this argunent by pointing out that Cl GSA
di d not cooperate with Searex (by supplying necessary docunents) in
gai ni ng MARAD approval. But all of this is beside the point: the
July 24 docunent had absolutely no effect--and could not,
therefore, bind Searex in any way--until MARAD approved the
docunent . In other words, and as the district court’s incisive
opi ni on notes, Searex could not anticipatorily repudi ate a contract

when there was no contract. See Texas Dept. of Housing and

Community Affairs v. Verex Assurance, Inc., 68 F.3d 922, 928 (5th

Cir. 1995) (“*When a promse is subject to a condition precedent,
there is no liability or obligation on the prom sor and there can
be no breach of contract by himuntil and unless such condition or

contingency is perforned or occurs.’” Reinert v. Lawson, 113 S. W 2d

293, 294 (Tex. Cv. App.--Waco, 1938, no wit).”); Valencia v.

Garza, 765 S.W2d 893, 898 (Tex. Cv. App. 1989, no wit) (“[A



valid contract nust first be established in order to prove
repudi ation.”).
In sum the July 24 docunent never becane effective. As no
contract existed, ClIGSA' s breach of contract claimnmnust fail.
B
Finally, we consider whether the district court abused its
discretion in denying Cl GSA the opportunity to anend its conpl ai nt

by addi ng argunents based on waiver and estoppel. See Ashe v.

Corley, 992 F.2d 540, 542 (5th Cr. 1993) (stating that district
court’s denial of |eave to anend a conplaint is reviewed for abuse
of discretion).

Aside fromthe fact that the deposition testinony Cl GSA points
to, see CIGSA Br. at 42-44, does not, in any way, support its
stated characterizations of the alleged nefarious behavior by
Searex, we are able nevertheless easily to conclude that the
district court was correct in finding that anmendnment would be
futile. To support its argunents, CIGSA cites the sane two cases
that it cited in the district court and does not attenpt to explain
why the district court’s plain reading of Fifth Crcuit precedent
i s sonehow erroneous. CIGSA cites Weeler v. Wiite, 398 S.W2d 93

(Tex. 1965), for the proposition that “a party can be estopped by
its conduct from claimng that a contract is not sufficiently
specific to be enforced.” CIGSA Br. at 45. ClIGSA thus argues that
Searex’ s conduct estops it fromdenying the exi stence of a contract

based on al |l eged i ndefiniteness.

10



As we have expl ai ned above, however, the July 24 docunent is
not a contract that has failed for indefiniteness. Instead, it is
a docunent that never went into effect--not because of |egal
i ndefiniteness, but because of its own terns (in provision (4)).
As the district court explained, we have recognized that “[i]t is
a well -established principle in Texas that ‘contract rights cannot
be created by estoppel [but estoppel can] prevent a parties conduct

and actions fromoperating as a denial of the right of enforcenent

of a contractual obligation already created.’”” d.iver Resources

PLC v. International Finance Corp., 62 F.3d 128, 131 (5th Gr.

1995) (bracketed phrase in original) (quoting Roberts V.

California-Wstern States Life Ins. Co., 470 S.W2d 719, 726 (Tex.

Cv. App. 1971)). Furthernore, and, again, as the district court
noted, we have said that Wheeler does not contravene the basic
principle that estoppel does not affirmatively create contract

rights. diver Resources, 62 F.3d at 131 n.5. \Weeler does not

contravene this basic principle because “Weeler involved a
contract between the parties that was | ater found defective.” |d.

See al so Weeler, 398 SSW2d at 96 (“[Prom ssory estoppel] does not

create a contract where none existed before, but only prevents a
party frominsisting upon his strict legal rights when it woul d be
unjust to allow himto enforce them The function of the doctrine
of prom ssory estoppel is, under our view, defensive in that it
estops a promsor from denying the enforceability of the

promse.”). As CIGSA has cited no other authority to support its

11



argunents, we are certain that the district court has not abused
its discretion.
1]
For the foregoing reasons, we AFFIRM the district court’s
judgnent in all respects.

AFFI RMED.
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