IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-21088
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MARKUS LEONARD REECE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 98- CV-3399
USDC No. H96-CR-74-1

August 31, 1999
Before JOLLY, DeMOSS, and DENNI'S, Crcuit Judges.
PER CURI AM *

Mar cus Leonard Reece requests this court to grant hima
certificate of appealability (COA) to appeal the district court’s
denial of his 28 U S.C. § 2255 notion. Reece argues that his
counsel was ineffective during plea bargaining and at sentencing.

ACOAwIIl issue only if the applicant has nmade a
substantial show ng of the denial of a constitutional right. 28
U.S.C. § 2253(c)(2).

In reviewing a district court’s denial of a § 2255 noti on,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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this court exam nes the factual findings for clear error and

concl usions of law de novo. United States v. Faubion, 19 F.3d

226, 228 (5th Cr. 1994). The district court nust set out its
findings of fact and conclusions of |law when ruling on a 8§ 2255
nmotion unless the record conclusively shows that a defendant is

entitled to no relief. United States v. Daly, 823 F.2d 871, 872

(5th Gr. 1987).

Because the record does not conclusively show that Reece is
entitled to no relief, the district court erred in failing to
provi de findings and concl usions in support of its denial of
Reece’s § 2255 notion. Therefore, COA is GRANTED, the district
court’s order is VACATED, and the case REMANDED for the
preparation of findings and concl usions of | aw.

Because Reece has raised factual issues in connection with
his claim the district court should consider obtaining a
response fromthe Governnent prior to preparing its findings and
concl usi ons of |aw.

COA GRANTED, VACATED AND REMANDED.



