IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30184

CORA GREEN, Individually and as the adm nstrator of
t he deceased, Ronal d Eugene G een; MARTI NA ROAE, on
behal f of the mnor child, Teaera Jackson; RONALD
CAVERS, the father of the deceased, Ronal d Eugene

G een,

Pl aintiffs-Appellants,
V.
KENNETH STELLY; THE CI TY OF BATON ROUGE
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(96- CV- 3258)

Oct ober 15, 1999
Before POLI TZ, DeMOSS and BENAVI DES, Circuit Judges.
PER CURI AM *

Appel l ant Cora Green (“Green”) appeals fromthe district
court’s rulings admtting evidence of pliers found in decedent
Ronald Geen’s car. She further appeals the adm ttance of
certain comments nmade by defense counsel during opening and
closing argunent. Finally, she appeals the district court’s
conclusion that Geen has no constitutional liberty interest in

t he conpani onship of her son, Ronald G een. W affirm

"Pursuant to 5TH QR R 47.5, the Court has deternined that this opinion
shoul d not be published and is not precedent except under the linmted
circunstances set forth in 5THGQR R 47.5.4.



| . Facts and Procedural Background

Just after 1:00 amon June 19, 1996, Oficers Kenneth Stelly
(“Stelly”) and Christopher Polito (“Polito”) were patrolling a
high crinme area in Baton Rouge, Louisiana. The officers observed
a suspi cious individual, who, investigation reveal ed, was
carrying a crack pipe. Oficers Ois Nacoste (“Nacoste”) and
Kevin Heinz (“Heinz”), wth whom Stelly and Polito were working,
pl aced the suspicious individual in their police car and
proceeded to the nearest precinct station. Stelly and Polito
remai ned behind to continue their patrol of the area.

Wt hin seconds of Nacoste and Heinz's departure, Stelly and
Polito encountered Gordon Byrd (“Byrd”), standing by a car,
putting sonething in his pocket. Upon seeing the officers, Byrd
fled; Polito gave chase on foot. Stelly parked the police car,
intending to aid Polito on foot; however, upon exiting his
vehicle, Stelly immediately noticed that the door of the car next
to which Byrd had stood was partially open, and extendi ng out of
t hat space was soneone’s leg. Stelly commanded the occupant,
“Driver, show ne your hands!” The driver, Ronald G een, renuained
still, so Stelly repeated the order tw ce nore.

As Stelly then noved forward, Ronald G een spun around,
all egedly holding a pair of silver pliers in his right hand.
Stelly, mstaking the pliers for a gun barrel, fired a single
shot to Ronald Green’s head, killing him

Cora Geen, Ronald Geen’s nother, filed suit against Stelly



and the City of Baton Rouge? on July 9, 1996, all eging excessive
force in violation of 42 U.S.C. § 1983. The district court held
atrial in the matter in Novenber, 1997, after which the jury
returned a verdict in favor of the defendants.

Geen tinely filed her appeal.

1. Adm ssi on of Evidence

W review a district court’s decision to admt evidence for

an abuse of discretion. See United States v. lzydore, 167 F. 3d

213, 218 (5th Gr. 1999). “The admssibility of evidence is
subject to the sane standards and rul es that govern the

adm ssibility of evidence at trial.” Rushing v. Kansas Gty S

Ry. Co., 185 F.3d 496, 504 (5th Gr. 1999). W wll not reverse
a district court’s evidentiary rulings unless they result in
substantial prejudice to the conplaining party. See id.; see
also Fed. R Evid. 103(a). Proving substantial evidence is the

burden of the conplaining party. See FDICv. Mjalis, 15 F. 3d

1314, 1319 (5th Gr. 1994).

Green argues that the district court inproperly admtted
evidence relating to the pliers. Specifically, Geen contends
that the district court admtted a photograph of the accident
scene, depicting a pair of pliers on the floorboard underneath

where Ronald Green’s right hand hung off the front seat, w thout

2 On appeal, Geen raises no arguments di sputing the jury’s finding that

the Gty of Baton Rouge properly trained Stelly. She therefore has abandoned
any clainms she had in this regard. See Fed. R App. Proc. 28(a)(9); see also
Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993) (“[Appellant] has
abandoned these argunents by failing to argue themin the body of his
brief.”).

3



proper foundation. Mreover, Green nmaintains that the district
court admtted the pliers thensel ves w thout evidence
establishing that the pliers introduced in court were the sane
pliers found at the accident scene.

Stelly counters that anple eyew tness testinony placed the
pliers at the accident scene, which provides sufficient
foundation for adm ssion of the photograph. Stelly also avers
that Heinz identified the pliers introduced into evidence as the
pliers found on Ronald Green’s floorboard.

We hold that the district court did not abuse its discretion
in admtting the photograph or the pliers. Wth respect to the
phot ogr aph, Detective |ke Vavasseur (“Vavasseur”) testified that
he arrived at the accident scene at 1:25 amand directed the
phot ogr apher to take the photograph approximately 30 m nutes
later. He further testified that the photograph represented an
accurate and fair description of the accident scene.

Pursuant to Federal Rule of Evidence 901, all that is
necessary for authentication is “evidence sufficient to support a
finding that the nmatter in question is what its proponent
clains.” A wtness authenticating a photograph need not be the
phot ogr apher, nor need he know the condition or mechani smof the

phot ography process. See United States v. Cayton, 643 F.2d

1071, 1074 (5th Gr. Unit B 1981); United States v. Rochan, 563

F.2d 1246, 1251 (5th Cr. 1977). W hold that Vavasseur’s
testinony is sufficient to support a finding that the photograph

depicted the | ayout of Ronald Green’s body and its proximty to



the pliers after the shooting.

The pliers thensel ves, |ikewi se, had a sufficient foundation
for adm ssion. Heinz testified on direct exam nation that the
pliers introduced at trial were the pliers he saw, on the
fl oorboard in Ronald G een’s car, the night of the shooting.
Therefore, the district court did not abuse its discretion in
admtting the evidence concerning the pliers.

| V. Arqgunent to the Jury

Before setting forth the parties argunents and our anal ysis,
we observe that G een made no objection to Stelly’ s counsel’s
argunents to the jury during opening and cl osing argunent. \Were
the conplaining party did not object during trial, we review a
trial court’s decision to permt an attorney’s argunment to the

jury under the plain error standard. See United States v. Minoz,

150 F. 3d 401, 415 (5th G r. 1998). “Ilnproper comments . . . by
counsel will not warrant reversal unless they so perneate the
proceedi ngs that they inpair substantial rights and cast doubt on

the jury’s verdict.” Bufford v. Rowan Cos., Inc., 994 F.2d 155,

157 n.1 (5th Gir. 1993).

Green contends that the foll owi ng statenents were inproper.
During opening statenent, Stelly’s counsel told the jury, “And
suddenly, the driver spins toward Oficer Stelly with a shiny
silver object in his right hand.” G een maintains that no
evi dence supports the proposition that Ronald G een held anything
in his hand. Additionally, in closing, Stelly s counsel opined,

“And 99 out of a hundred tines that M. Ronald Green woul d have



had a gun. Oficer Stelly was put in a position and he had no
choice. . . . He got caught in the unfortunate circunstance that
this one of 99 happened to be him” Geen argues that no

evi dence supports this statenent, which appeals to the juror’s
enpotions by relying on gross generalities.

Stelly retorts that any possible inproprieties were renedi ed
when the district court instructed the jury that the attorney’s
statenents are not evidence.

We conclude that permtting these argunents to be nade to
the jury was not plain error. Stelly had presented substanti al
evidence that the area he was patrolling the night of the
shooting was a high crine area. The “99 out of a hundred”
statenent was in reference to that evidence. Moreover, the
district court instructed the jurors that the statenents of
counsel were not evidence, and Stelly presented both
circunstantial and direct evidence that Ronald G een had the
pliers in his hand when he turned to face Stelly. Considering
these facts, Green cannot even establish ordinary error, nuch
| ess satisfy the nore exacting plain error standard we apply to
determ ne the propriety of the challenged actions. Therefore,
adm ssion of Stelly’s counsel’s argunents resulted in no
prejudice to Geen’s substantial rights.

| nasnuch as Green has failed to show reversible error with
respect to her foregoing argunents, we need not reach the
question of Geen's rights under 8§ 1983 to recover as a parent

for the | oss of her son’s conpani onship. The jury found that



Stelly did not use excessive force when he shot and killed Ronald
Green, so even if Green had such a right under 8 1983, she could
not recover in this instance.

V. Concl usi on

We hold that the district court did not abuse its discretion
when it admtted evidence concerning the pliers, and we therefore
AFFIRM its evidentiary rulings.

We further hold that admtting Stelly’ s counsel’s statenents
to the jury was not plain error, and we AFFIRM the district court
inthis respect as well.

AFFI RVED.



