IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30363
Summary Cal endar

MARGARET ANN MYERS,
Pl ai ntiff-Appellant,

ver sus

ClTY OF WEST MONRCE; ET AL.,
Def endant s,

ERNEST MCHENRY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 96-Cv-1181

August 23, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Mar garet Ann Myers appeal s froma judgnent in favor of Oficer
Ernest McHenry, dism ssing her clains that O ficer McHenry vi ol at ed
her constitutional rights by all egedly searching her car and j acket
during a traffic stop. Myers argues that the jury instruction
regarding the plain viewdoctrine was erroneous. Specifically, she
chal l enges the inclusion of the followng sentence in the jury
charge: “If an article is in plain view, its observation invol ves
no invasion of privacy and there is no search.” Mers maintains

that the disputed instruction constrained the jury to concl ude that

Pursuant to 5THCR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Oficer MHenry's conduct, which allegedly consisted of going
t hrough Myers’ jacket pockets as the jacket |ay upon the trunk of
her car and |ooking inside her car, could not constitute an
unreasonabl e search if the jacket and car were in plain view

W find no nmerit in Mers’ argunent because it is an
undi sputed proposition that the nere observation of an itemin
plain view does not constitute a search. The trial court’s
instruction on plain view did not constrain the jury in any way
beyond inform ng themthat the observation of an article in plain

view did not constitute a search. See Horton v. California, 496

US 128 (1990) (identifying several conditions that nmust be
satisfied before a plain view seizure (or additional search) of an
object is upheld). The |Ianguage of the instruction is taken from
the Suprenme Court’s decision in Horton, which provides the
followng: “If an article is already in plain view, neither its
observation nor its seizure would i nvol ve any i nvasi on of privacy.”
Horton, 496 U.S. at 133. This instruction was helpful, not
confusing. The question put to the jury was whether the officer
searched Myers’ car and jacket. The officer said he did not do so.
Myers says he did. The trial court left this factual dispute for
the jury by its interrogatory with the instruction that observation
of an article in plain viewis not a search.
Accordingly, the judgnent of the district court is AFFI RVED.

The City of West Monroe’s request for attorneys’ fees is DEN ED






