IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30389

FELTUS TAYLOR, JR.,
Peti ti oner- Appel | ant,
V.

BURL CAIN, Warden, Louisiana State Penitentiary, Angol a,
Loui si ana,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(97-1167-B- M)

July 29, 1999
Bef ore W ENER, BARKSDALE and EM LIO M GARZA, Circuit Judges.
W ENER, Circuit Judge:’

Fel tus Taylor seeks a certificate of appealability to appeal
the district court’s denial of his application for habeas corpus.
He argues that he has made a substantial show ng of the denial of
a constitutional right with respect to five issues, including
whet her the state trial court properly excused several jurors for
cause after they expressed reservations about inposing the death
penalty. For the reasons that follow, we deny Taylor’s request
for a certificate of appealability on all issues presented for

our review.

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| .
FACTS AND PROCEEDI NGS
On January 22, 1992, a Louisiana state court jury found
Feltus Taylor guilty of first degree nmurder for the killing of
Donna Ponsano.! After the punishnent phase of Taylor’s trial,
the sanme jury determ ned that Taylor should be issued a death
sentence. On March 30, 1992, the trial court sentenced Taylor to
death. The Loui siana Suprene Court affirmed Taylor’s conviction

and sentence on February 28, 1996, see State v. Taylor, 669 So.

2d 364 (La. 1996), and the Suprene Court of the United States

denied Taylor a wit of certiorari on Cctober 6, 1996, see Tayl or

v. Louisiana, 519 U S. 860 (1996).

On Cctober 6, 1997, Taylor filed a notion for post-
conviction relief in Louisiana state court, raising eight clains.
On Cctober 14, 1997, the state trial court dism ssed six of
Taylor’s eight clains on the basis that they had been adjudi cated
on direct appeal. After conducting an evidentiary hearing on
Taylor’s two remaining clains, the trial court denied relief on
these as well. On Decenber 17, 1997, the Louisiana Suprenme Court
denied review of the trial court’s denial of Taylor’s notion for
post -conviction relief.

On Decenber 18, 1997, Taylor filed a habeas corpus

application in the District Court for the Mddle D strict of

! The Loui siana Suprene Court set forth the facts relating
to Taylor’s crime, which are not relevant for the purposes of
this application, in State v. Taylor, 669 So. 2d 364, 366-67 (La.
1996) .




Loui siana. The district court heard oral argunent to determ ne
whet her to grant an evidentiary hearing, and, on April 3, 1998,
denied relief on each of Taylor’s clains wthout an evidentiary
hearing. In addition, the district court denied Taylor’s request
for a certificate of appealability (COA) to appeal the denial of
collateral relief to us.
1.
ANALYSI S

Tayl or now seeks fromus a COA to appeal the district
court’s denial of habeas relief. As Taylor filed his habeas
application in the district court after April 24, 1996, we apply
the Anti-Terrorismand Effective Death Penalty Act of 1996
(AEDPA). See Lindh v. Murphy, 521 U.S. 320, 336 (1997). Under

AEDPA, “[u]lnless a circuit justice or judge issues a certificate
of appeal ability, an appeal nmay not be taken to the court of
appeals from. . . the final order in a habeas corpus proceedi ng
in which the detention conplained of arises out of process issued
by a State court.” 28 U S.C. 8 2253(c)(1)(A). A COA can only
issue if a habeas petitioner makes a “substantial showi ng of the
denial of a constitutional right.” [d. § 2253(c)(2). “A
‘substantial showing requires the applicant to ‘denonstrate that
the i ssues are debatable anong jurists of reason; that a court
could resolve the issues (in a different manner); or that the
gquestions are adequate to deserve encouragenent to proceed

further.”” Drinkard v. Johnson, 97 F.3d 751, 755 (5th G r. 1996)

(quoting Barefoot v. Estelle, 463 U S. 880, 893 n.4 (1983)).




Tayl or advances five issues in his COA application, alleging
that (1) the trial court violated his rights under the Sixth,

Ei ght h, and Fourteenth Anendnents by excluding jurors for cause
based on their reservations about returning a death sentence if
mtigating evidence regarding nental health i ssues was presented;
(2) his rights under the Due Process C ause of the Fourteenth
Amendnent were violated by the state’s all eged m sadm ni stration
of anti-psychotic nedication during the pendency of his trial;
(3) questions asked of nenbers of the victinms famly regarding
their feelings toward Tayl or and the death penalty violated his
ri ghts under the Eighth Anendnent; (4) the prosecutor’s rebuttal
argunent regarding “prison lifestyle,” coupled with the trial
court’s refusal to allow a defense witness to testify concerning
conditions in prison, violated his rights under the Ei ghth and
Fourteenth Anendnents, and (5) the cunul ative effect of errors of
constitutional magnitude denied hima fundanentally fair trial as
requi red by the Fourteenth Anmendnent.

Tayl or raised several of these clains in his direct appeal
and his state habeas petition. Under AEDPA, when a petitioner
brings a claimin his federal habeas petition that a state court
has previously adjudicated on the nerits, we nust defer to the
state court’s findings of fact and conclusions of |law. See Davis

v. Johnson, 158 F.3d 806, 812 (5th Cr. 1998), cert. denied, 119

S. . 1474 (1999); Drinkard, 97 F.3d at 768. Under the AEDPA
def erence schene, pure questions of |aw and m xed questions of

| aw and fact are reviewed under 8§ 2254(d)(1), and questions of



fact are reviewed under 8§ 2254(d)(2). See Corwin v. Johnson, 150

F.3d 467, 471 (5th Cir.), cert. denied, 119 S. C. 613 (1998);

Drinkard, 97 F.3d at 767-68. Wwen reviewing a purely | ega
gquestion, we nust defer to the state court unless its decision
rested on a legal determ nation that was contrary to clearly
established federal |aw as determ ned by the Suprene Court. See

Lockhart v. Johnson, 104 F.3d 54, 57 (5th Cr.), cert. denied,

117 S. C. 2518 (1997); Drinkard, 97 F.3d at 768. Additionally,
a federal court “will not disturb a state court’s application of
law to facts unless the state court’s concl usions involved an
‘unreasonabl e application’ of clearly established federal |aw as
determ ned by the Suprene Court.” Davis, 158 F.3d at 812
(quoting 28 U . S.C. 8§ 2254(d)(1)); see Lockhart, 104 F.3d at 57.

An application of federal law is unreasonable only “when it can
be said that reasonable jurists considering the question would be
of one view that the state court ruling was incorrect.”

Drinkard, 97 F.3d at 769; see Davis, 158 F.3d at 812; Corwin, 150
F.3d at 471-72. State factual findings are presuned to be
correct unless rebutted by clear and convincing evidence. See

Davis, 158 F.3d at 812; Jackson v. Johnson, 150 F.3d 520, 524

(5th Gir. 1998), cert. denied, 119 S. O . 1339 (1999).

Wth this deference schene in mnd, we consider whether
Tayl or has raised a substantial showi ng of the denial of a
constitutional right.

A, Jury Sel ection |Issue



Tayl or bases his first claimof error on Wi nwight v. Wtt,

469 U. S. 412 (1985), and Adans v. Texas, 448 U. S. 38 (1980). He

argues that the trial court inproperly excused several jurors for
cause after they expressed reservations about returning a death
sentence. |In essence, Taylor’s argunent is that each juror at
issue nerely stated that the presence of mtigating factors such
as al cohol abuse and nental retardation would inpair the juror’s
ability to return a death verdict, and that none of the jurors in
question stated that this viewoint “would prevent or
substantially inpair the performance of his duties as a juror in
accordance with his instructions and his oath.” Wtt, 469 U S.
at 420 (internal quotation marks and enphasis omtted).

The Loui siana Suprene Court rejected this claimon Taylor’s
direct appeal. That court noted that a juror’s bias need not be

proven with “*unm stakable clarity, and that a trial court’s
determnation with respect to whether a juror is unfit for
service nust be afforded great deference. Taylor, 669 So. 2d at
*42 (quoting Wtt, 469 U S. at 424). The Louisiana Suprene Court
then rejected Taylor’s argunent that the voir dire of several of
the jurors did not reflect an inability to follow the | aw,

concluding that, after analyzing the voir dire exam nations of

the jurors in question, “it is evident that the trial court was

2 The Loui siana Suprene Court chose to designate as
published only part of its opinion affirmng Taylor’s conviction
on direct review. The court disposed of Taylor’s renaining
clains in an unpublished appendi x. See Taylor, 669 So. 2d at 366
n.3. This opinion cites to the unpublished appendi x using star
pagi nation. Thus, Taylor, 669 So. 2d at *4 refers to the fourth
page of the unpublished appendi x.
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of the opinion that these jurors would not be able to properly
wei gh aggravating and mtigating circunstances if the defense
presented evidence that the defendant had nental difficulties.
The trial court did not abuse its discretion, and properly
excused these jurors for cause under Wtt. This argunent | acks
merit.” 1d. at *5-*6

The district court, adopting the reasoning of the Louisiana
Suprene Court, also denied habeas relief on this issue.

In his application for a COA, Taylor specifically points to
the voir dire of two potential jurors, WIlliam Smth and Dougl as
Wight. He argues that the transcript of the voir dire reflects
that each juror, although willing to give mtigating effect to
evi dence of nental disability and al cohol abuse, was willing to
follow the | aw as dictated by the trial court. According to
Tayl or, the Louisiana Suprenme Court’s application of Wtt to the
facts of this case was contrary to, and invol ved an unreasonabl e
application of, clearly established federal |aw as determ ned by
the Suprene Court.

“Atrial judge' s finding of bias during voir direis a
determ nation of fact, subject to a presunption of correctness on

coll ateral review. Fuller v. Johnson, 114 F.3d 491, 500-

01 (5th Cr.), cert. denied, 118 S. . 399 (1997). Recently, in

McFadden v. Johnson, 166 F.3d 757, 758-761 (5th Cr. 1999), we

di scussed the deference we nust afford to a state court’s
determ nation that a potential juror’s views would prevent or

substantially inpair performance of his duties. Quoting Wtt, we



noted how difficult is the task of a federal court on collateral
review, arned only with a transcript of the voir dire, in
determ ning whether a potential juror is biased:

This i s because determ nations of juror bias cannot be

reduced to question-and-answer sessions which obtain

results in the manner of a catechism What common

sense shoul d have realized experience has proved: nmany

veni renmen sinply cannot be asked enough questions to

reach the point where their bias has been nade

“unm st akably clear”; these venirenen may not know how

they will react when faced with inposing the death

sentence, or nmay be unable to articulate, or may w sh

to hide their true feelings. Despite this lack of

clarity in the printed record, however, there will be

situations where the trial court is left with the

definite inpression that a prospective juror would be

unable to faithfully and inpartially apply the law . .

: [T]his is why deference nust be paid to the trial

j udge who sees and hears the juror.

ld. at 758 (quoting Wtt, 469 U S. at 424) (alteration in
McFadden) .

We conclude that Taylor has failed to nmake a substanti al
show ng of the denial of a constitutional right wth respect to
this issue. Sinply put, Taylor has failed to rebut the
presunption of correctness that we nust afford the state trial
court’s finding that M. Smth and M. Wight were biased. As in
Fuller, “[a]lthough the record is not as clear as we mght |iKke,
the trial judge had enough evidence to make his own factual
determ nation of bias based on the questioning of counsel and
[the jurors’] answers.” Fuller, 114 F.3d at 501. The voir dire
testinony given by M. Smth and M. Wight does indicate, as
Tayl or contends, that both jurors were willing to give mtigating
effect to certain evidence; however, the record al so contains
testinony fromwhich the trial judge could conclude that these

8



venirenmen’s views toward the death penalty could or would
substantially inpair the performances of their duties as jurors.
M. Smth stated, in response to questioning by the trial judge,
the prosecution, and the defense, that his work in the nental
health field could affect his deliberations during the puni shnent
phase. The prosecutor argued to the trial judge that M. Smth’s
statenents during voir dire evidenced that M. Smth coul d not
fulfill his juror duties under Wtt. |In response, Taylor’s
attorney nmade the sane argunent Tayl or nmakes before this court--
that M. Smth's statenents indicated only an intent to give
weight to mtigating circunstances, and did not denonstrate that
M. Smth could not followthe law. The trial judge sustained
the prosecution’s challenge for cause, applying the correct Wtt
standard: “I believe that [M. Smth] could not, based upon his
experiences, his enploynent, he could not follow his instructions
intoto and follow his oath. | think that his experiences would
override what — what his -- what his |legal responsibility should
be.”

The record of the voir dire examnation of M. Wight also
contains evidence fromwhich the trial judge could have concl uded
that M. Wight's views about the death penalty could have
substantially inpaired his duties as a juror. The record
reflects that M. Wight hesitated after being asked whether he
had feelings that would nmake it “extrenely difficult” for himto
return a death verdict. Although M. Wight then stated that he

could return a death verdict, the prosecutor noted that M.



Wi ght shook his head “no” as he gave this answer. |In fact, the
prosecutor noted later in the voir dire examnation that M.

Wi ght shook his head no while he gave affirmative answers to
several questions regarding his ability to return a death
verdict. Perhaps nore inportantly, M. Wight also admtted that
hi s personal experiences with famly nenbers using drugs m ght
inpair his ability to give mtigating effect to evidence of drug
use by Taylor. Even Taylor’s attorney noted M. Wight’s
reservations about followng the law with respect to evi dence of
drug use; she noted that M. Wight was “having real problens

W th” the drug use issue. As in the case of M. Smth, the
prosecution and defense argued the rel evance of Wtt to the voir
dire testinony, and, after considering the argunents, the trial
court granted the chall enge for cause.

Thus, the record supports the trial judge' s factual finding
that M. Smth’'s and M. Wight’'s personal views regarding the
death penalty woul d substantially inpair their ability to foll ow
the law. Based on Taylor’s failure to rebut the presunption of
correctness that we nust afford the state court finding that the
jurors in question were biased, we conclude that we nust deny

Taylor a COA to appeal this issue.?

3 The state’s sole argunent with respect to this issue is
that the Louisiana Suprenme Court’s resolution of this issue is
not unreasonable in light of the United States Suprene Court’s
decision to deny Taylor a wit of certiorari on direct appeal.

We have never equated the AEDPA deference standards with the

deci sion of the Suprene Court to grant or deny a wit of
certiorari on a particular issue, and we decline to do so now.
See generally Hughes Tool Co. v. Trans Wirld Airlines, Inc., 409
U S 363, 366 n.1 (1973) (noting the “well-settled view that the

10



B. Msadm nistration of Medication

Next, Taylor contends that he has made a substantial show ng
of the denial of a constitutional right based on his claimthat
the state failed properly to adm nister anti-psychotic nedication
to himduring his trial. Taylor makes three distinct clains with
respect to this issue. 1In his claim Taylor asserts first that
the federal district court failed to grant himan evidentiary
hearing to devel op the factual basis of this claim He argues
that the district court erred in refusing to hold a hearing to
consider a report filed by Dr. Ware, a psychiatrist, regarding
the rel ationship between Tayl or’s conduct during his trial and
t he dosages of nedicine that he received. 1In his second claim
Tayl or maintains that the m sadm ni stration of nedication w thout
notice to his trial counsel deprived himof the right to due
process. And, in his third claimrelated to nedication, Tayl or
argues that the state habeas court’s denial of funds to devel op
this claimviolated his due process rights.

We concentrate first on whether Tayl or has nmade a
substantial showi ng of the denial of a constitutional right with
respect to his substantive claimthat the m sadm nistration of
anti-psychotic nedication to a defendant during a capital trial
W thout notice to his trial counsel violates Taylor’s due process

rights.

Suprene Court’s “denial of certiorari inparts no inplication or
i nference concerning the Court’s view of the nerits”).
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Tayl or brought this claimin his state habeas petition, and
the state habeas court held an evidentiary hearing relating to
his claimthat the state m sadm nistered his nedication during
his trial. At the evidentiary hearing, Taylor called four
W t nesses--two sheriff’s deputies, each of whomtestified
concerning the general procedure in the parish prison for
di spensi ng nedi cati on and transporting pretrial detainees; and
Taylor’s two trial attorneys. |In addition, Taylor introduced
copies of his nedical records fromthe parish prison regarding
the nmedication that was prescribed for him

The state habeas court denied relief on this issue. The
trial court found as a factual matter that “[t]here is no
indication . . . -- fromthe testinony or the other evidence [--]
that these nedications were adm nistered in any[]way other than
was ordered.” The court concluded that Taylor had failed to
establish that he did not receive the nedications as prescribed
and, therefore, that collateral relief was not warranted. The
district court denied relief on this issue for the sanme reason as
had the state court, noting that, even considering Dr. Ware’'s
report, Taylor had failed to present any evidence that overcane
the deference due the state court finding.

We conclude that Taylor is not entitled to a COA to appea
this issue. First, as the district court correctly ruled, Taylor
has failed to present any clear and convi nci ng evi dence rebutting
the state habeas court’s factual finding that there was no

evidence indicating that Taylor’s nedication was adm ni stered
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i nproperly. Further, even assum ng arguendo that Taylor could
establish that the state m sadm ni stered his nmedication during
his trial, Taylor has failed to show that the state court’s
resolution of his claiminvol ved an unreasonabl e application of
clearly established federal |aw as determ ned by the Suprene
Court. See 28 U.S.C. 8§ 2254(d)(1). The only Suprene Court case

that Taylor cites in support of this claimis R ggins v. Nevada,

504 U. S 127 (1992). The Court in Riggins, however, “narrowy
define[d]” the issue before it to be whether the “involuntary
adm ni stration of [nedication] denied” the defendant a full and
fair trial. 1d. at 133. Taylor cites no authority fromthe
Suprene Court, nor are we aware of any, dictating relief in a
situation such as the one now before us, i.e., requiring a
holding that a state’s failure to adm nister nedication to a

def endant deni es the defendant due process at trial. W cannot
say that “reasonable jurists considering the question would be of

one view that the state court ruling was incorrect.” Trevino v.

Johnson, 168 F.3d 173, 181 (5th Cr. 1998) (internal quotation

marks omtted), petition for cert. filed, (U S June 17, 1999)

(No. 98-9936). We therefore decline to issue a COA on this
i ssue.

We can al so easily dispose of Taylor’s first and third
medi cation-related clainms. He argues that the district court
erred in refusing to hold an evidentiary hearing to consider a
report filed by Dr. Ware regarding the relationship between

Tayl or’ s conduct during his trial and the dosages of nedicine
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that he received. Even assum ng Taylor is correct that, under

McDonal d v. Johnson, 139 F.3d 1056 (5th Gr. 1998), the district

court erred in failing to hold an evidentiary hearing, (a
gquestion we need not decide) the district court ruled in the
alternative that, even considering Dr. Ware’s report, Taylor was
not entitled to relief on this issue. Oher than Dr. Ware’'s
report, Taylor has neither explained what additional evidence he
woul d have presented nor shown how the additional evidence would
have established that the states’s all eged m sadm ni stration of
his nedication violated his due process rights. Thus, Taylor is
not entitled to relief on his claimthat the district court erred
in refusing to hold an evidentiary hearing.

Further, we refuse to grant a COA on Taylor’s claimthat the
state habeas court’s refusal to fund his devel opnent of this
cl ai m deni ed hi mdue process during his state habeas proceedi ng.
“Qur circuit precedent nmakes clear that [Taylor’s] ‘claimfails
because infirmties in state habeas proceedi ngs do not constitute
grounds for relief in federal court.’”” Trevino, 168 F.3d at 180
(denying a COA on petitioner’s due process claimbased on all eged

failing in state habeas court’s process) (quoting Hallmark v.

Johnson, 118 F.3d 1073, 1080 (5th Cr.), cert. denied, 118 S. C
576 (1997)).

C. Victimlnpact Testinony
Tayl or next asserts that he is entitled to a COA to appea
the district court’s denial of his claimthat the state

i nproperly presented particular victiminpact testinony.
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According to Taylor, the prosecutor deliberately elicited
testinmony fromthe victims sister, niece, and fiancé concerning
the appropri ateness of the death penalty. Taylor relies on Payne
v. Tennessee, 501 U. S. 808 (1991), and Booth v. Maryland, 482

U S 496 (1987), for the proposition that the presentation of
this testinony violated his rights under the Ei ghth and
Fourteenth Anmendnents.

This claimwas rejected by the Louisiana Suprene Court in
Taylor’s direct appeal. That court first noted that the Suprene
Court’s opinion in Payne changed the standards regarding the
adm ssibility of victiminpact evidence. |In Payne, the state

court noted, the Suprene Court stated that the Ei ghth Anendnent

erects no per se bar to the adm ssion of such evidence, and
that evidence of that kind is adm ssible when it (1) reveals the
individuality of the victim or (2) provides information
revealing the inpact of the crine on the victims survivors.
Taylor, 669 So. 2d at 369-70 (quoting Payne, 501 U S. at 827).
The Loui siana Suprene Court al so noted, however, that “Payne |eft
undi sturbed the rule that ‘the adm ssion of a victims famly
menbers’ characterizations and opi nions about the crinme, the
def endant, and the appropriate sentence violates the Eighth
Amendnent.’” 1d. (quoting Payne, 501 U.S. at 830 n.2).

The state court then considered the testinony given by the
three victiminpact witnesses in this case. See id. at 370-71

In addition to statenents about the victinms “good

characteristics” and the effect that the crinme had on them each
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W t ness gave a short negative answer to the prosecution’s
gquestion of whether he or she “had any synpathy” for Taylor. I|d.
The Loui siana Suprene Court, assum ng w thout deciding that the
testi nony regardi ng whether the w tnesses had synpathy for Tayl or
was i nappropriate under Payne and Booth, concluded that any
possible error was harmless. See id. at 371. In reaching this
conclusion, the state court enphasized that during the five-day
penal ty hearing, Taylor introduced a “vast anmount of mtigation
evidence,” including the testinony of twenty w tnesses consisting
of thirteen lay w tnesses, Taylor hinself, nunmerous experts, a
clinical psychol ogist, a psychiatrist, and a social worker.
Taylor also introduced letters that he had witten to his
grandnot her, as well as his school, work, and nental health
records. See id. According to the state court, the mtigating
evi dence presented by Tayl or overshadowed any possi bl e adverse
i npact caused by the introduction of the allegedly inadm ssabl e
victiminpact testinony, which totaled “only 10 pages of the 793
page penalty hearing transcript.” 1d.

The Loui siana Suprene Court al so stated that two additional
factors wei ghed heavily in favor of finding any Payne error
harm ess. First, the state court noted that both the state and
t he defense had questioned prospective jurors regarding their
ability to remain inpartial after listening to enotional victim
i npact testinony. Thus, according to the state court, the jurors
“surely . . . regarded the testinony of these victiminpact

Wi t nesses as normal human reactions to the death of a | oved one”
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and did not give undue weight to the testinony. 1d. Moreover,
t he Loui siana Suprene Court recognized that at the close of the
penal ty phase, the jury was specifically instructed by the trial
judge on the proper weight to be afforded the victiminpact

evi dence:

Ladi es and gentl enen, you heard testinony in this case
frompersons who are relatives of the victim These
persons are called victiminpact wtnesses. Evidence
adduced fromthese witnesses is sinply another form of
inform ng the sentencing authority about the specific
harnms caused by the crinme in question. These

W t nesses, however, are not called into court for the

pur pose of deciding the penalty in the case. You, the

jurors, are the ones, who, in law, nust bare [sic] the

responsibility of deciding the penalty to be received

by the defendant. You're not to be influenced by

synpat hy, passion, prejudice, or public opinion. You

are expected to reach a just verdict.

ld. (alteration in original). Gven the specific instructions
that the jury was given regarding victiminpact testinony, the
state court concluded that “any possible error created by the
adm ssion of this victiminpact evidence was harnl ess, and does
not warrant reversal of the sentence.” |d.

The district court refused to grant habeas relief on this
i ssue, adopting the reasons articul ated by the Louisiana Suprenme
Court.

Tayl or concedes that under Payne, victiminpact testinony
regardi ng the uni queness of the victimand the effect of the
crime on the wtness is adm ssible, but maintains that because
the Payne Court left untouched the prohibition on the use of
testi nony about the crine, the defendant, and the appropriate

sentence, he is entitled to a COA to appeal this issue. W
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di sagree. Although it is true that the Suprene Court |eft

unt ouched the Booth prohibition regarding eliciting victiminpact
testi nony about the crine, the defendant, and the appropriate
sentence, we conclude that reasonable jurists would not concl ude
that the victiminpact testinony elicited in this case warrants
relief, even under Booth.

In Byrne v. Butler, 845 F.2d 501, 511 (5th Gr. 1988), we

rejected the contention that inclusion of inpermssible victim

i npact testinony mandated granting collateral relief. W stated
in that case that even if the prosecutor had elicited testinony

i nappropriate under Booth, “we nust still determne . . . whether
[the testinony] rendered Byrne’s trial fundanentally unfair so as
to invite habeas relief.” 1d. W then considered the brevity of
the inproper remarks and the risk that the inproper remarks would
have caused the jurors to be influenced by “synpathy, passion, or
prejudice.” Id. (internal quotation marks omtted). Considering
this circuit precedent, we have no trouble concluding that the
denial of relief on this issue by the Louisiana Suprene Court was
not an unreasonabl e application of federal |aw as determ ned by
the Supreme Court. As the Louisiana Suprenme Court explained, the
allegedly inpermssible remarks were isolated relative to the
broad scope of mtigation evidence offered by Taylor. In
addition, given the voir dire questioning and jury instructions
regardi ng the weight to be given such testinony, the probability
that the jury considered the testinony inproperly was slight. W

therefore conclude that Taylor has failed to make a substanti al
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show ng of the denial of a constitutional right wwth respect to
this issue.*
D. The “Prison Lifestyle” Argunent

Taylor’s fourth argunent is that the trial court’s refusal
to allow testinony during the penalty phase regarding the rigors
of prison |ife, conbined with the prosecutor’s rebuttal argunent
that “thereis alife in the Penitentiary,” violated his due
process rights. During the penalty phase, the trial court
sustai ned the prosecution’s objection to the proffered testinony
of C. Paul Phelps, a fornmer Secretary of the Louisiana Departnent
of Corrections, regarding the prison |[ifestyle. The prosecution,
however, made the followi ng argunent in its rebuttal

He asked you that this person get a life sentence in

the Penitentiary instead of a death sentence. Wat is

he asking you? And I'll admt, life wi thout suspension

of probation and parole in the Penitentiary, that's a

serious sentence, but in that, no matter what, he’'s

asking you to let himlive, to wear clean clothes, to

have good neals, to have friends[’] conpanionship, the

ability to watch t.v., to take part in sports, to work,

to make friends, to have other lovers, to have a life,

because there is a life in the Penitentiary.
Tayl or argues that this argunent by the prosecution “viol ates
every notion of fairness and due process,” citing Sinnons V.

South Carolina, 512 U S. 154 (1994).

4 Again, the state’s only argunent with respect to this
issue is that this court nust necessarily conclude that Tayl or
cannot prevail on this claimin |light of the AEDPA deference
schene because the Suprene Court denied Taylor a wit of
certiorari to appeal the Louisiana Suprene Court’s denial of
relief on direct appeal. For the sanme reasons discussed in
footnote 3, supra, this argunent |acks nerit.
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The Loui siana Suprene Court rejected this claimon direct
review, and its reasoning was adopted by the district court in
denying relief on Taylor’s federal habeas application. The
state court concluded that Phel ps’s testinony was properly
excluded as irrelevant, and that the prosecutor’s references to
the prison |lifestyle, even if error, were harm ess under State v.
Sanders, 648 So. 2d 1272, 1285-86 (La. 1994). Sanders teaches
that the Louisiana Suprenme Court will not overturn a guilty
verdi ct on the basis of inproper argunent unless “firmy
convinced that the jury was influenced by the remarks and that
they contributed to the verdict.” [d. at 1286 (internal
quotation marks omtted).

Tayl or has failed to make a substantial show ng that the
Loui si ana Suprene Court’s decision on this point was “contrary
to, or involved an unreasonabl e application of, clearly
establi shed Federal |law, as determ ned by the Suprene Court.” 28
US C 8§ 2254(d)(2). First, reasonable jurists would not be of
one view that the exclusion of Phelps’s testinony ran afoul of
the Due Process Clause as interpreted in Simmons. The Simmons
Court held that the “Due Process C ause does not allow the
execution of a person on the basis of information which he had no
opportunity to deny or explain.” Simons, 512 U S at 161
(internal quotation marks omtted) (ruling that trial court’s
refusal to reveal to the jury that a capital defendant woul d be
ineligible for parole if given a life sentence was

unconstitutional in light of the prosecutor’s argunent that the
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def endant would be a threat to society if allowed to live).

Simlarly, in Skipper v. South Carolina, 476 U S. 1, 4-8 (1986),

the Court ruled that relief was warranted where the defendant was
prohi bited from presenting evidence of his good behavior in
prison when the state vigorously argued that he woul d be
dangerous in the future.

We are convinced that reasonable jurists would not concl ude
that the Louisiana Suprenme Court’s decision on this issue was an
unr easonabl e application of Simons and Skipper. Unlike the
exclusion in Simmons, the exclusion of Phelps’s testinony did not
create a “grievous m sconception” that reasonably coul d have
“pervaded the jury’'s deliberations.” Sinmmons, 512 U. S. at 161-
62. In Simons and Ski pper, the jury was prohibited from
| earni ng of evidence which could have contradicted its know edge
of crucial issues--in Simons, whether the defendant coul d be
paroled if given a life sentence, and in Skipper, whether the
def endant woul d be dangerous in prison. The prosecutor’s general
coments about prison |[ife in this case, however, did not keep
any mtigating evidence out of the effective reach of the jury;
and common sense dictates that the jury understood that, despite
the prosecutor’s statenent, prison life is difficult. W are
m ndful that a state court’s conclusion involves an unreasonabl e
application of clearly established federal |aw as determ ned by
the Supreme Court when “it can be said that reasonable jurists
considering the question would be of one view that the state

court ruling was incorrect.” Drinkard, 97 F.3d at 769. W
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conclude that Taylor has not nmade a substantial show ng that
reasonable jurists considering this issue would uniformy
conclude that the state court erred, and we therefore decline a
COA on this issue.

Further, we decline to issue Taylor a COA to appeal his
cl aimof prosecutorial m sconduct arising fromthe statenents.
To establish a prosecutorial-msconduct claimin a habeas
proceedi ng, the prosecutor’s remarks to the jury nust be nore
than nerely undesirable, or even universally condemabl e; they
must have “so infected the trial with unfairness as to nmake the
resulting conviction a denial of due process.” Darden v.
VWai nwight, 477 U S. 168, 181 (1986) (internal quotation marks
omtted). The Sanders standard applied by the Louisiana Suprene
Court is consistent with Darden. That court’s determ nation that
the prosecutor’s remarks did not contribute to the jury’'s
decision in this case is not contrary to, and does not involve an
unr easonabl e application of, clearly established federal |aw as
determ ned by the Suprene Court. See 28 U S.C. 8§ 2254(d)(2).
E. Cunul ative Error

In his last claim Taylor argues that, in the aggregate,
the errors in his trial necessitate granting collateral relief
under the cumul ative error doctrine. Taylor first raised this
argunent in his direct appeal to the Louisiana Suprene Court.
The state court rejected the claim reasoning that because it
found no nerit to any of the 339 errors raised on direct appeal,

“[t] he conbined effect of the errors conpl ai ned of did not
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deprive the defendant of the right to a fair trial.” Taylor, 669
So. 2d at *31. Like that state court, the district court denied
relief on this issue, concluding that “there were no errors in
this case, singularly or cumul atively, that woul d nandate
reversal of the jury' s decision in this case.”

Taylor is not entitled to a COA on this issue. To be
entitled to appeal this issue, he nmust nmake a substantial show ng
that the decision of the Louisiana Suprene Court is an
unreasonabl e application of federal law, as interpreted by the
Suprene Court. See 28 U S.C. 8§ 2254(d)(2). Taylor points to no
Suprene Court precedent dictating relief, and we are aware of
none. Even under our precedent, federal habeas relief can be
granted for cunulative error in the conduct of a state trial only
when: (1) the individual errors concern matters of a
constitutional dinension, (2) the errors have not been
procedurally defaulted, and (3) the errors infected the entire
trial to such an extent that the resulting conviction violated

due process. See Derden v. MNeel, 978 F.2d 1453, 1454 (5th Cr

1992) (en banc). In light of our foregoing discussion of
Taylor’s other clains, we are satisfied that reasonable jurists
woul d not be of one mnd that the state court’s ruling on this
issue is incorrect; we therefore decline to issue a COA
L1,
CONCLUSI ON
For the foregoing reasons, we deny Taylor’s request for a

COA and vacate our grant of a stay of his execution

23



COA DENI ED;, STAY VACATED.
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