IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30446

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
THOVAS S. MACKIE, JR.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(97-CVv-1302-T)

March 30, 1999
Bef ore H G3 NBOTHAM JONES, and WENER, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Thomas S. Mackie, Jr., federal prisoner
#23922-034, seeks a certificate of appealability (COA) to appeal
the district court’s denial of his 28 U . S.C. 8§ 2255 notion. A COA
may be issued only if the novant has nade a substantial show ng of
the denial of a constitutional right. See 28 U . S.C. 8§ 2253(c)(2).
We resolve doubts about whether to grant a COA in favor of the

novant. See Fuller v. Johnson, 114 F.3d 491, 495 (5" Cr.), cert.

denied, 118 S. Ct. 399 (1997).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



| .
FACTS AND PROCEEDI NGS

After a jury convicted him of one count of noney-| aundering
(Count 18) of an 18-count indictnent, Mackie entered into a plea
bargain with the governnment in which he agreed to plead guilty to
four nore counts in exchange for the governnent’s agreenent to
di sm ss the remai ni ng counts against him |In the pertinent part of
the plea agreenent, Mackie waived his right, under 18 U S. C. 8§
3742, to appeal his conviction on Count 18 or his sentence on any
count . He “also agree[d] not to contest his sentence, or the
manner in which it was determned, in any post-conviction
proceedi ng, such as one under 28 U . S.C. § 2255.”

Macki e subsequently filed a 8 2255 notion, alleging that he
was denied effective assistance of counsel at his jury trial on
Count 18 and chal I engi ng his conviction on Count 18 on the basis of
insufficiency of the evidence and fraud on the court by the
gover nnent . The district court determned that in his plea
agreenent Mackie waived his right to challenge, in a § 2255
proceedi ng, everything other than his ineffective assistance of
counsel clains.! On appeal, Muckie argues that he did not waive
his right to challenge his conviction on Count 18 in a 8§ 2255

proceedi ng and that the district court erred in concludi ng he did.

! A defendant can waive his right to attack his conviction
ina 28 US.C § 2255 proceedi ng; however, such a waiver may not
al ways apply if the collateral attack is based on ineffective
assi stance of counsel. United States v. WIlkes, 20 F. 3d 651, 653
(5" Gir. 1994).




.
ANALYSI S
A COA
| f Mackie is to obtain a COA on the district court’s dism ssal
based on waiver in the plea-agreenent — an issue not of

constitutional dinension — Mackie nust first make a credible

show ng of error by the district court. See Murphy v. Johnson, 110

F.3d 10, 11 (5™ Cir. 1997) (applying COA standard to
nonconstitutional issue of exhaustion of state renedies). Only if
Macki e makes such a showing will we consi der whet her his underlying

claimsatisfies the COA standard. Witehead v. Johnson, 157 F.3d

384, 386 (5th Cir. 1998).
We construe Mackie's plea agreenent with the governnent by
applying | egal principles governing the interpretation of

contracts. See United States v. Mulder, 141 F.3d 568, 571 (5th

Cr. 1998) (“[p]lea agreenents are contractual in nature, and are

to be construed accordingly”); United States v. Asset, 990 F.2d

208, 215 & n.6 (5th Gr. 1993). Mackie waived his right to
chal | enge his conviction and sentence on direct appeal ; however, as
tohisright toinstitute post-conviction collateral chal |l enges, he
waived only as to his sentence; there was no nention of his
conviction in this regard. Under the plain |anguage of the

agreenent and the maxim inclusio unius est exclusio alterius,

Macki e did not waive his right to chall enge his conviction on Count
18 in a 8 2255 proceeding. The governnment coul d have required him

to do so, but did not. Macki e has thus nade a credi ble show ng



that the district court erred in concluding that he waived his
right to raise all clains regarding his conviction, except for
i neffective-assi stance-of-counsel, in a § 2255 notion.
Nevertheless, if we were to proceed to the second step of the
Mur phy test at this juncture, we would be acting prematurely. The
district court has not addressed either Mackie's underlying
chal | enges to his conviction or whether review of those issues is
ot herwi se precluded. A prerequisite of appellate jurisdiction is
that the district court deny a novant a COA on an i ssue before that

movant may request one fromus. See Witehead, 157 F. 3d at 387-88.

W therefore grant a COA on the question whether in his plea
agreenent Mackie waived his right to raise a post-conviction
challenge to his conviction on Count 18, which question was
i ndi sputably resol ved by Mackie’s COA application and the record;
and we vacate the judgnent of the district court denying COA on
grounds of waiver and remand to that court to consider the
subst ance of Macki e’ s habeas clains, see id. at 388, except for his
claimof ineffective assistance of counsel, which we now proceed to

di scuss.

B. | neffective Assi stance of Counsel

Macki e al so contends that he was deni ed effective assi stance
of counsel. He bases this claimon trial counsel’s failure to
argue for a jury instruction on entrapnent during the trial on

Count 18.2 WMackie makes no attenpt to show, however, that there

2 Macki e does not raise on appeal any of his other
all egations of ineffective assistance of counsel. Accordingly,
t hese i ssues have been waived on appeal. See Brinkmann v. Dall as
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was “sufficient evidence from which a reasonable jury could find

entrapnent.” See United States v. Bradfield, 113 F. 3d 515, 520-21

(5th Gr. 1997); Mathews v. United States, 485 U S. 58, 62 (1988).

Nei t her has he denonstrated that counsel’s tactics —to finesse an
entrapnent defense and focus i nstead on the absence of proof of the
el ements of the offense — was outside the real m of reasonabl e

trial strategy. See Strickland v. Washington, 466 U S. 668, 687

(1984); Bridge v. Lynaugh, 838 F.2d 770, 773 (5th Gr. 1988) (in

evaluating ineffective-assistance clains, we indulge in “a strong
presunption” that counsel’s representation fell “wthin the w de
range of reasonable professional conpetence, or that, under the
ci rcunst ances, the challenged action “m ght be considered sound
trial strategy.’'”). As Mackie has failed to make a substantia

show ng of the denial of a constitutional right regarding his
i neffective assistance of counsel claim we deny a COA on this
issue. See § 2253(c)(2).

COA DENI ED I N PART AND GRANTED I N PART; JUDGVENT VACATED AND CASE
REMANDED.

County Deputy Sheriff Abner, 813 F.2d 744, 748 (5'" Cr. 1987)
(i ssues which are not briefed are waived).
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