IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30562
USDC No. 97-CV-1802

FRANK L. MCCALL, JR,
Peti ti oner- Appel | ant,
vVer sus
KELLY WARD, Warden, Wade Correctional Center,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

* November 9, 1999
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

The notice of appeal filed by Frank McCall, Jr., Louisiana
prisoner #130746, is construed as a request for a certificate of
appeal ability (COA) to appeal fromthe dismssal of his 28 U S. C
§ 2254 petition as untinely. See Fed. R App. P. 22(b)(2). To

obtain a COA, a petitioner nust make a substantial show ng of the

denial of a constitutional right. See 8§ 2253(c)(2); Drinkard v.

Johnson, 97 F.3d 751, 755 (5th Cr. 1996). |In considering a
nonconstitutional question in a COA application, such as the

limtations issue presented here, the petitioner nust first nmake

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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a credi ble showing of error by the district court. See Sonnier

v. Johnson, 161 F.3d 941, 943-44 (5th Cr. 1998). Only if the
petitioner succeeds in doing so will the court consider whether
he has made a substantial showi ng of the denial of a
constitutional right on his underlying clains. 1d.

McCall has nmade a credi ble showing that the district court
erred in dismssing his 8§ 2254 petition as untinely. Under

Villegas v. Johnson, 184 F.3d 467, 470-73 (5th Cr. 1999), the

filing of McCall’s application for state habeas corpus relief
served to toll the one-year limtations period under
§ 2244(d)(2), even though the application was rejected by the
state court as abusive. As MCall filed his 8§ 2254 petition
whil e his state habeas application was pending on review in the
Loui si ana Suprene Court, his federal habeas petition was tinely.
Accordingly, COA is GRANTED, the district court’s judgnent
dism ssing McCall’s 8§ 2254 petition as tinme-barred is VACATED

and the case is REMANDED for further proceedings. See Sonnier,

161 F.3d at 945-46.
COA GRANTED; VACATED AND REMANDED.



