IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30844
Summary Cal endar

PEARL COLLI NS,
Pl ai ntiff-Appellant,
ver sus

KENNETH S. APFEL
Comm ssi oner of Social Security,

Def endant - Appel | ee.
Appeal fromthe United States District Court
for the Western District of Louisiana

USDC No. 97-CV-1073

Septenber 10, 1999
Before POLI TZ, H G3d NBOTHAM and WENER, Ci rcuit Judges.
PER CURI AM *

Pearl Collins appeals the district court’s affirnmance of the
Soci al Security Comm ssioner’s decision denying disability
benefits and di sm ssing her conplaint with prejudice. She also
appeal s the denial of her notion for newtrial.

Col l'ins argues that she woul d have been found di sabl ed under

t he nmedi cal -vocational guidelines (grids) at age 55, and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

See 20 C.F.R Pt. 404, Subpt. P, App. 2, § 201.00(d).
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because she turned 55 while the case was pendi ng before the
Appeal s Council, the Appeals Council should have put her into
paynment status as of her 55th birthday on Novenber 19, 1996.
Collins did not raise this argunent before the Appeal s Council.
Nor did she raise it in her initial conplaint in the district
court, or in her notion for summary judgnent, both of which were
filed after her 55th birthday. She did, however, raise the
argunent in her reply brief, filed in response to the brief in
support of the Conmm ssioner’s decision. After the district court
failed to address the argunent in its opinion affirmng the

deci sion of the Conm ssioner, Collins made it the basis of a
nmotion for new trial. The trial court denied the notion w thout
considering whether it had been properly raised. Because the

i ssue cannot be characterized as “an expansi on of the general

rationale proffered in support of the appeal,” it has not been
adm nistratively exhausted, and this court will not consider it.

See McQueen v. Apfel, 168 F.3d 152, 155 (5th Gr. 1999). Collins

is free to file another claimfor benefits and to assert her age
as a basis for disability.

Col lins contends that the ALJ should not have used the
medi cal -vocational guidelines, 20 CF. R Pt. 404, Subpt. P
App. 2 (“grids”) in finding her not disabled, and determ ning
that there is work in the national econony that Collins can
performdespite her disability. Collins contends that her nental
inpairnment is a significant, nonexertional inpairnent that

precl udes the application of the grids.
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The ALJ took into account Collins’ testinony regarding pain,
bl ackouts, and her nental status and treatnent and found that
they did not affect her residual functional capacity. Since the
Comm ssioner found that Collins’ inpairnents were all exertional,
and that she had no significant nonexertional limtations which
narrowed the range of work she could perform use of the grids

was appropriate. See Fraga v. Bowen, 810 F.2d 1296, 1304 (5th

Cir. 1987).

Collins argues that the Appeals Council failed to accord
adequate weight to the opinion of her treating physician, Dr.
Ryder, who conducted her nental residual functional capacity
assessnent. Dr. Ryder’s report was not before the ALJ, but was
presented to the Appeals Council as additional evidence. In
addition, there is no evidence in the record that Dr. Ryder was
one of Collins treating physicians. H's contact with her was
t hrough the Vol unteers of Anerica program

The ALJ considered Collins’ history of depression dating
back to 1990, and her conplaints of “nerves.” The ALJ concl uded,
however, that there was “no evidence of any thought disorder
which woul d inpair her ability to function in the work place.”
The subsequent nedical evidence is not to the contrary, as Dr.
Ryder’ s eval uati on does not contain a finding that Collins is
i ncapabl e of sone type of work. 1In fact, Dr. Ryder noted “no
current evidence” of anxiety attacks that would inhibit
appropriate social interaction. He also found Collins to be

“noderately functional,” with “the desire to work and i nprove.”

Thus, even considering Dr. Ryder’s report, the ALJ' s deci sion was
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supported by substantial evidence. Collins’ argunent |acks
merit.

The Comm ssioner’s decision to deny benefits on the basis
that Collins was not disabled is supported by substanti al
evidence. The district court did not err in affirmng that
decision. Nor did the district court err in denying Collins’
nmotion for new trial based on her age.

AFFI RVED.



