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Decenber 13, 1999
Bef ore JONES, BARKSDALE, and DENNI'S, Crcuit Judges.
PER CURI AM !

For this appeal fromthe summary judgnent granted Appellees in
this Louisiana diversity action, at issue is whether black
resi dents of north Lake Charl es, Louisiana, have created a materi al
fact issue for their intentional discrimnation claimagainst Pizza
Hut, based on its not delivering pizza to their neighborhood.
Concl udi ng that they have not, we AFFIRM

| .
The nearest Pizza Hut (the H ghway 14 store) does not include

in its delivery area Appellants’ predomnantly bl ack-resident

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



nei ghbor hood. Appel lants’ resulting diversity action clained
intentional racial discrimnation, in violation of Louisiana
Revi sed Statute § 51: 2447, which prohibits discrimnationin public
acconmodat i ons.

Pizza Hut sought summary judgnent, contending that its
delivery area decisions are based on “drive tine”, to facilitate
pronpt delivery of hot pizza. The district court awarded summary
judgnment to Pizza Hut, concluding that Appellants failed to show,
for summary judgnent purposes, that Pizza Hut intentionally
di scrim nat ed agai nst Appell ants because of their race. |In fact,
the court found that there was no evidence of intentional
discrimnation. Appellants’ Rule 59(e) notion was deni ed.

1.

We review a summary judgnent de novo, applying the sane test
as did the district court. E.g., Tolson v. Avondal e Indus., Inc.,
141 F.3d 604, 608 (5th Gr. 1998). Such judgnent is appropriate
when “the [summary judgnent record] shows] that there is no
genui ne issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law'. Fep. R Qv. P. 56(c);
e.g., Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr.
1994) (en banc). I f the novant shows there is no material fact
i ssue, the nonnovant nmust then “set forth specific facts” as to
each elenent of his claim “showing that there is a genuine issue
for trial”. Feb. R Qv. P. 56(e); e.qg., Little, 37 F.3d at 1075
(citing Celotex Corp. v. Catrett, 477 U S. 317, 325 (1986)). The

summary judgnent evidence, and reasonable inferences fromit, are



viewed in the light nost favorable to the nonnovant. E.g., Col eman
v. Houston Indep. Sch. Dist., 113 F.3d 528, 533 (5th Cr. 1997).

The Loui siana statute at i ssue, which is substantively sim|lar
to Title Il of the CGvil R ghts Act of 1964, 42 U . S.C. § 2000a(a),
provi des:

Except as otherwise provided in this
Chapter, it is adiscrimnatory practice for a

person to deny an individual the full and
equal enjoynent of the goods, services,
facilities, privil eges, advant ages, and
acconmodat i ons of a pl ace of public
accommodat i on, resort, or amusenent, as
defined in this Chapter, on the grounds of
race, <creed, color, religion, sex, age,
disability ... or national origin.

LA. Rev. STAT. ANN. § 51:2247

Appel l ants contend that, for purposes of their claim under
this statute, they have created a material fact issue regarding
intentional racial discrimnation. They maintain that the
statistics they cite, conbined wwth Pizza Hut’s failure to provide
delivery in their 90% black-resident neighborhood, are, for
pur poses of avoiding sunmary judgnent, sufficient circunstantial

evi dence of the clainmed discrimnatory intent.? They contend that

2ln their appellate brief, Appellants contend that Pizza Hut
“acted wth an intent to discrimnate on the basis of race”.
Whet her they advocated a disparate inpact analysis in district
court is unclear. Intheir conplaint, they allege that Pizza Hut's
delivery practice “predomnantly inpacts African-Anericans”. I n
response to the sunmary judgnent notion, they contended that 8§
51: 2447 does not require a showing of intent, and that their
statistics denonstrate disparate treatnent. In any event, in their
appellate brief, Appellants reiterate that their statistics show
di sparate treatnent, but apparently in the context of their
contention, as noted, t hat they have shown sufficient
circunstanti al evi dence of i ntentional di scrim nation.
Accordingly, we address only intentional discrimnation vel non.
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Pizza Hut's proffered “drive tinme” goals are a pretext, because
their nei ghborhood is accessible within four m nutes.

In support of summary judgnent, Pizza Hut presented three
affidavits. Charles Ruffo, who nmanaged the region for Pizza Hut
when the delivery area was set, denied that race was a factor in
its delivery area determnation. He stated that, instead, Pizza
Hut inplenented a corporate policy of basing the delivery area on
“drive tine”, and that, as a restaurant-based delivery service,
Pizza Hut has a shorter drive tinme than a delivery and carry-out
service. Tracy Angerstein, the current nmanager of the H ghway 14
store, which has been owned by Appellee NPC International, Inc., a
Pizza Hut franchi see, since 1997, stated that she has not changed
the delivery area set by Pizza Hut. And, Linda Jacobsen,
associated with a denographic data provider, stated that the
H ghway 14 store’s delivery area consisted predom nantly of black
residents, including a higher percentage of black residents than
Lake Charles as a whole, which is predomnantly white; and that at
| east one predom nantly white-resident nei ghborhood, south of the
H ghway 14 store, is not wwthin the delivery area of any Pizza Hut.

In the approximtely two-page argunent portion of their
appellate brief, Appellants’ challenge to the summary judgnent
rests on two bases. First, they offer statistics of the racia
makeup of Lake Charles and of Pizza Hut’'s city-wide delivery
servi ce, which they clai mdenonstrate that two-thirds of the white,
but only half of the black, popul ations are being served. Second,

they rely on an unsigned, unnotarized affidavit which states that



the northern boundary of the delivery area (which is just south of
Appel lants’ community) is only a three to four mnute drive from
the H ghway 14 store.?

In the light of their sparse portion of the sumary judgnent
record, Appellants attenpt to prove far too much with far too
little. The “evidence” on which they rely is faulty, to say the
| east: their statistics appear to be mscal cul ated? and, it goes
W t hout sayi ng that an unsigned, unnotarized affidavit is not valid
summary j udgnent evidence. But, even if that docunent were proper,
it establishes, at nost, that drive tinmes may vary, traffic
condi tions may have changed since the delivery area was drawn, or
that Pizza Hut may have m scal cul ated the drive tinme to Appell ants’
nei ghbor hood. In short, Appellants have not created the requisite
mat eri al fact issue.

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.

]3ln submtting this docunent in district court, Appellants
stated that a notarized substitute would be filed/substituted
But, it is not in the record on appeal.

‘For exanple, if Appellants are correct that two-thirds of
Lake Charles’ white populationis eligible for Pizza Hut’'s delivery
service, then, based on their nunbers, this would anmunt to
delivery to 26,958 white custoners, not the 42,261 cal cul ated by

Appel | ant s.



