UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-31224
Summary Cal endar

DARRYL G HASSAN,
Pl ai ntiff-Appellee,
ver sus
LOUI SI ANA DEPARTMENT OF TRANSPORTATI ON & DEVELOPMENT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(97-CVv-1224)

July 26, 1999
Bef ore H G3 NBOTHAM JONES, and BARKSDALE, Circuit Judges.
PER CURI AM *

This case began when Hassan filed state-law clains for
trespass and a taking against the Louisiana Departnment of
Transportation and Devel opnent (“the LDOTD’) on account of erosion
caused to his land by work done to re-route the | ower Cane River.
The case was renoved to federal court when the LDOID i npl eaded t he
United States Arny Corps of Engineers (“the Corps”). Leaving aside
ot her conpl ex but irrelevant procedural tw sts, the district court,
in a single opinion, severed the third-party claim as inproper

under Rule 14, renmanded Hassan’'s state-law clains to state court,

"Pursuant to 5THORCUTRUWE47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the limted
circunstances set forth in 5TH QRoU T RULE 47.5. 4.



and transferred the severed claimto the Court of Federal d ains.

The LDOTD appeal s that order.

Appel  ate Jurisdiction
This court nust first address its jurisdiction.!?
Cenerally, remand orders are not reviewable on appeal, see 28
U S.C 8§ 1447(d),? but this case falls into a partial exception to
that rule. Although this court cannot reviewa remand order itself
when the remand i s based on | ack of subject matter jurisdiction, it
can review any aspect of the “judgnent which is distinct and

separable from the remand proper.” John G and Marie Stella

Kennedy Menil Found. v. Mauro, 21 F.3d 667, 670 (5th Gr. 1994);

see also Cty of Waco v. United States Fidelity & Guar. Co., 293

U S. 140, 142-43, 55 S. C. 6, 7 (1934).

The question here is whether the district court’s
decision to sever the LDOTD s third-party clai mwas separable from
the remand order. An order is separable if it “precedes that of
remand ‘in logic and in fact’ and is ‘conclusive,’” i.e., it wll
have the preclusive effect of being functionally unreviewable in

the state court.” Linton v. Airbus Industrie, 30 F.3d 592, 597

This panel is not precluded from addressing jurisdiction by
a notions panel’s prior denial of Hassan’s notion to dismss this
appeal for lack of jurisdiction under 28 U S.C. § 1447(d). See
Browning v. Navarro, 887 F.2d 553, 557 (5th Gr. 1989); Equa
Enpl oynent Opportunity Commin v. Neches Butane Prods. Co., 704 F. 2d
144, 147 (5th Gr. 1983). Furthernore, we note that our result is
not inconpatible with that of the notions panel; we do not find
that the entire appeal should be dismssed for |ack of
jurisdiction.

2Section 1447(d) reads in relevant part as follows: “An order
remanding a case to the State court fromwhich it was renoved is
not revi ewable on appeal or otherwise....”
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(5th Gr. 1994). There is no question that the decision to sever
the third-party claimfrom Hassan’s case preceded the decision to
remand in both logic and fact; so long as the Corps remained in
Hassan’s case, it would not be remanded to state court.
Furthernore, the decision to sever the third-party claim was
conclusive. Unlike jurisdictional findings, which can be revi ewed
in state court, decisions to dismss clainms or parties can be
reviewed under the collateral order doctrine when they precede a

remand order. See City of Waco, 293 U S. at 143, 55 S. C. at 7

(dism ssal of third-party defendant is reviewable); First Nat’l|

Bank v. Genina Marine Servs., Inc., 136 F.3d 391, 394 (5th Cr.

1998) (dism ssal of third-party clains is reviewable); Mtchell v.

Carlson, 896 F.2d 128, 133 (5th Cr. 1990) (decision to
resubstitute individual defendant for United States i s revi ewabl e).
The district court’s decision hereto sever the LDOTD s third-party
claimrenoved a party fromthe case and was concl usi ve.

This court has jurisdiction to review the district
court’s decision to sever the third-party <claim but no
jurisdiction to review its remand of Hassan’s clains to state
court, inasnmuch as the latter decision was based on a |ack of

subject matter jurisdiction. 28 U S.C. § 1447(d).

The Merits of the Decision to Sever
A defendant may bring a third-party claim against “a
person not a party to the action who is or may be liable to the
third-party plaintiff for all or part of the plaintiff’'s claim
against the third-party plaintiff.” FEp. R CGv. P. 14(a). A



district court’s decision not to allow a third-party cl ai m under

Rule 14 is reviewed for an abuse of discretion. See First Nat’l

Bank of Nocona v. Duncan Sav. & Loan Ass’'n, 957 F.2d 775, 777 (5th

CGr. 1992).

The district court determ ned that the LDOTD s third-
party claim did not conport with Rule 14(a) because the LDOID s
claimessentially asserted that the LDOTD had nothing to do with
the construction work done on the |ower Cane River and that the
Army Corps of Engineers had done it all. This was a correct
reading of the LDOID s third-party petition, which repeatedly
disclains any involvenent with the actions about which Hassan
conpl ai ns. 3

It was al so a correct readi ng of Rule 14(a), which exists

to bring in third parties who are derivatively liable to the

i npl eadi ng party. The fact that LDOTD s conplaint deals with the
same transaction or occurrence as Hassan s is insufficient to nake
for proper inpleader; here, theliability of the Corps to the LDOID
is not “dependent upon the outcone of the main clainf between

Hassan and the LDOTD. United States v. Joe G asso & Son, Inc., 380

F.2d 749, 752 (5th Cr. 1967); see also Oven Equip. & Erection Co.

v. Kroger, 437 U S. 365, 368 n.3, 98 S. . 2396, 2399 n.3 (1978)
(“Under Rule 14(a), a third-party defendant may not be i npl eaded

5The LDOTD s invocation of its “general agreenent” about
rights of way with the Arny Corps of Engineers is insufficient to
denonstrate any derivative liability -- even under the 1|iberal
rules of notice pleading -- because the next paragraph of its
petition asserts that “[n]o rights of way were acquired or provided
by DOID pursuant to this project.”
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merely because he may be liable to the plaintiff.” (enphasis in
original)).

Because the district court correctly read Rule 14(a) and
the LDOTD s third-party conplaint, it did not abuse its discretion
in severing the third-party claimfromHassan's claim?

We note that the district court read Hassan’ s conpl ai nt
as raising no taking claimunder the United States Constitution,
and Hassan continues to stress on appeal that he brings only state
law clains. There is no federal question in this case. Nor has
there ever been; renoval was predicated on the presence of a
federal party (the Corps), see 28 U S.C. §8 1442(a). Hassan has not
defeated renoval “by omtting to plead necessary federal questions

in a [state |law] conplaint,” Franchise Tax Bd. v. Construction

Laborers Vacation Trust, 463 U S 1, 22, 103 S. C. 2841, 2853

(1983) (enphasi s added).

“The LDOTD argues that the district court failed to consider
whet her the Corps was an i ndi spensabl e party under Rule 19, noting
that the district court had previously called it one. Thi s
m srepresents the district court’s prior decision, in which it
called the Corps an indispensable party to Hassan’s cl ai m agai nst

the construction conpany hired by the Corps. See Hassan v.
Loui siana Dep’t of Transp. & Dev., 923 F. Supp. 890, 894 (WD. La.
1996) . Where the construction conpany had a valid claim of

derivative liability against the Corps, there was no conflict
bet ween Rul es 14(a) and 19. Nor is there one here, where the Corps
has no place in the lawsuit between Hassan and the LDOTD. The
absence of the Corps will not preclude “conplete relief” between
Hassan and the LDOID. See FED. R Qv. P. 19(a)(1). In addition

even were the Corps a joint tortfeasor with the LDOTD, it woul d not
be an i ndi spensabl e party under Rule 19(b). See Tenple v. Synthes
Corp., 498 U.S. 5, 7, 111 S. C. 315, 316 (1990).
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The district court’s order severing the LDOID s third-
party claimis AFFIRMVED, and the appeal of the district court’s
remand order is DISM SSED for |ack of jurisdiction.

AFFIRMED in part and DISM SSED in part.




