IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-31287

JOSEPH CURLEY BABI NEAUX, Etc., Et Al.
Plaintiffs,

JOSEPH CURLEY BABI NEAUX, | ndividually

& on behal f of Bradl ey Babi neaux on

behal f of Brandon Babi neaux on behal f

of Billy Babi neaux on behal f of David
Babi neaux,

Pl ai ntiff-Appellant,
V.
M & W TANK CONSTRUCTI ON CO, I NC.; ET AL.,
Def endant s,
M & W TANK CONSTRUCTI ON CO., | NC. ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(98- CVv-1209)

Novenber 2, 1999
Bef ore GARWOOD, SM TH and BENAVI DES, Circuit Judges.
PER CURI AM *
Appel I ant Joseph Curl ey Babi neaux (“Babi neaux”) appeals from
the determnation of the district court denying remand and

granting summary judgnent to appel |l ee MW Tank Construction, Inc.

Pursuant to 5th Gr. Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th
Cr. Rule 47.5.4.



(“M&W) for the reason that Babi neaux had failed to raise a
genui ne issue of material fact sufficient to establish the
intentional tort exception to the Louisiana Wrker’s Conpensation
Act, La. RS 23:1032. For the reasons stated by the district
court in its nmenorandumruling of Septenber 10, 1998, we agree

t hat Babi neaux cannot recover against M&W See al so Reeves v.

Structural Preservation Sys., 731 So. 2d 208, 212 (La. 1999).

Deni al of remand and granting summary judgnent were therefore
pr oper .

Appellee M1 Drilling Fluids, LLC. (“MI”) intervened to
argue that Babi neaux is covered by the Longshore and Har bor
Wor kers’ Conpensation Act, and that it provides his exclusive
remedy agai nst his enployer. W observe, however, that the
district court neither considered nor issued a judgnent in these
matters. |nasnmuch as we consider this case under a Federal Rule
of Gvil Procedure 54(b) certification of a final order for
i mredi at e appeal, we have no jurisdiction to consider MI’s
cl ai ns because, obviously, the district court certified no final
judgnent with respect to these issues.

AFFI RVED



