IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40560

VENDALL DAY,
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.
Appeal fromthe United States District Court
for the Eastern District of Texas

USDC No. 6:97-CV-724

Decenber 29, 1998
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Wendal | Day, Texas prisoner # 737690, seeks a certificate of
appeal ability (“COA’) in order to appeal the district court’s
dismssal of his 28 U S. C. § 2254 petition as barred by
limtations. A COA may be issued only if the prisoner has nmade a
"substantial show ng of the denial of a constitutional right."

28 U S.C. 8 2253(c)(2). In cases in which the underlying

constitutional issues were never reached, the novant nust make a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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credi ble show ng of error by the district court in its dismssal.

See Murphy v. Johnson, 110 F.3d 10, 11 (5th G r. 1997).

The Antiterrorismand Effective Death Penalty Act (“AEDPA’),
Pub. L. 104-132, 110 Stat. 1217 (1996), created the one-year
limtation period contained in 28 U S.C. § 2244(d)(1). The
district court assuned that the one-year limtation period began
to run when Day’s conviction and sentence becane final and that,
even with the tolling of the limtation period during the
pendency of Day’'s state habeas application, his 8§ 2254 petition
was not filed tinely on July 29, 1997. The district court erred
in this conclusion.

Prisoners attacking convictions or sentences that becane
final prior to the AEDPA s effective date have one year within
whi ch to seek federal habeas relief, commencing on the AEDPA’ s

ef fecti ve date. United States v. Flores, 135 F.3d 1000, 1004-06

(5th Cr. 1998) (28 U.S.C. 8 2255 notion). Day’s convictions
becane final prior to the effective date of the AEDPA;, thus, he
had until April 24, 1997, to file his 8 2254 petition. |Id.;

Fl anagan v. Johnson, 154 F.3d 196, 200-02 (5th Gr. 1998).

Pursuant to 8§ 2244(d)(2), however, the period during which a
“properly filed” application for state habeas corpus relief
regardi ng the sane conviction and sentence is pending is not
counted towards the one-year statutory limtation period in
8§ 2244(d)(1). See § 2244(d)(2). Day’s state habeas application
was pending for 101 days during the Flores grace period, and the
tolling provision extended the one-year limtation period 101

days from April 24, 1997, or until August 3, 1997. See Fields v.
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Johnson, 159 F.3d 914, (5th G r. 1998), 1998 W. 754901, *3. Day
filed his § 2254 petition on July 29, 1997. Thus, Day's federal
habeas petition was filed tinely.

Day has nmade a credi ble showing that the district court
erred in dismssing his petition as tine-barred. W |ack
jurisdiction to consider the nerits of the unaddressed underlying
habeas corpus clains because the district court did not consider

whet her a COA shoul d be granted on those issues. Witehead v.

Johnson, 157 F.3d 384, 387-88 (5th Cr. 1998).
COA is GRANTED, the district court’s judgnment is VACATED

and the case is REMANDED for further proceedings.



