IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40606
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
LI VI NGSTON WASHI NGTON,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:97-CR-95-2
January 14, 1999
Before DAVIS, DUHE, and PARKER, Circuit Judges.
PER CURI AM !

Li vi ngst on Washi ngt on appeal s his convicti on and sentence for
conspiracy to possess wth intent to distribute cocaine.
Washi ngt on contends that the Governnent did not present sufficient
evidence to overcone his entrapnent defense, that the district
court clearly erred in denying hima reduction for acceptance of
responsibility, and that the district court clearly erred in
attributing 75.72 grans of cocai ne base to himas rel evant conduct.

We review the evidence presented to show that Washi ngt on was

not entrapped “accept[ing] every fact in the Iight nost favorable

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



to jury's guilty verdict, and . . . reverse only if no rational
jury could have found predisposition beyond a reasonabl e doubt.”
United States v. Byrd, 31 F.3d 1329, 1334-35 (5th G r. 1994); see
United States v. Rodriguez, 43 F.3d 117, 126 (5th Cr. 1995) (when
entrapnent instruction has been given, applicable standard of
review is that which applies to sufficiency of the evidence).
Because Washi ngton’s attorney did not renewthe notion for judgnment
of acquittal at the close of all the evidence, we review to
determ ne “whether the district court commtted plain error or
“whether there was a mani fest mscarriage of justice.’”” United
States v. Pierre, 958 F.2d 1304, 1310 (5th Cr. 1992)(en banc). A
mani fest mscarriage of justice exists “only if the record is
devoi d of evidence pointing to guilt, or . . . because the evidence
on a key elenent of the offense was so tenuous that a conviction
woul d be shocking.” Id.

Viewi ng the evidence in the light nost favorable to the jury’s
verdict, a rational jury could have found that WAshington was
predi sposed to conmt this of fense. Washi ngton has not shown error
or a manifest mscarriage of justice. See Pierre, 958 F.2d at
1310.

We review the district court’s application of the Sentencing
Guidelines de novo and its factual findings for clear error.
United States v. Edwards, 65 F.3d 430, 432 (5th Gr. 1995). The
district court’s determ nation whether a defendant is entitled to
a reduction for acceptance of responsibility is a factual finding,
which we will overturn “only if it is wthout foundation.” United

States v. Brace, 145 F. 3d 247, 254 (5th Cr.) (citations omtted),



cert. denied, 119 S C. 426 (1998). The district court's
determ nation of the drugs involved for sentencing purposes is
reviewed for clear error. See United States v. Mergerson, 4 F.3d
337, 345 (5th Cr. 1993). Cdear error does not exist “as |long as
the determnation is plausible in light of the record as a whole.”
United States V. | snoi | a, 100 F.3d 380, 396 (5th Cr.
1996) (citation omtted), cert. denied, 117 S C. 1712, 1858
(1997).

Washi ngton’ s argunent that he was entitled to a reduction for
acceptance of responsibility because he admtted the offense
conduct and proceeded to trial only to advance an entrapnent
def ense has been foreclosed by our opinion in United States v.
Brace, 145 F.3d at 254-55 (entrapnent defense is a challenge to
crimnal intent; assertion of entrapnent is a denial of factual
guilt, a denial of subjective predisposition and of the required
el enrent of nens rea).

Al t hough Washi ngton was not convicted for possession wth
intent to distribute cocaine base, the district court could
properly include the anobunt of cocai ne base i nvol ved i n the of fense
i n Washi ngton’ s rel evant conduct. See United States v. Carreon, 11
F.3d 1225, 1241 (5th Cr. 1994) (district court nay base sentence
on conduct for which the def endant was acquitted because gover nnent
need only establish sentencing facts by a preponderance of the
evidence). The district court’s findings regardi ng Washi ngton’s
rel evant conduct were supported by evidence presented at the trial.
The district court could choose to discredit Washi ngton’ s testi nony

and credit instead the other evidence presented at trial. Cf.



United States v. Posada-Rios, 158 F.3d 832, 880 (5th G r. 1998)
(district court could choose to credit PSR s concl usion, based on
a police report, over self-serving testinony at sentencing).
Washi ngton has not shown clear error on the part of the district
court in determning his relevant conduct. See Isnoila, 100 F.3d
at 396.

Washi ngton’ s convi ction and sentence are AFFI RVED



