IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 98-40698
USDC NO. 6:97-CV-452

ALLEN TYRONE ROBI NSON,
Pl ai ntiff-Appellant,
VERSUS

D LUKER, Lieutenant, Pow edge Unit
Individually and in Oficial Capacity;

T MOORE, Lieutenant, Pow edge Unit
Individually and in Oficial Capacity;

J JACKSON, Correctional Oficer Pow edge
Unit Individually and in Oficial Capacity;
P BRANHAM Correctional Oficer Pow edge
Unit Individually and in Oficial Capacity;
T BUTLER, Correctional Oficer Pow edge
Unit Individually and in Oficial Capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

Cct ober 12, 1999

Before JOLLY and SMTH, Circuit Judges, and SARAH S. VANCE, ®
District Judge.

PER CURI AM **
All en Tyrone Robinson appeals the dismssal of his civil

rights conplaint as frivolous. W affirm

District Judge of the Eastern District of Louisiana,
sitting by designation.

Pursuant to 5th Cr. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.



Robi nson alleged in his conplaint that Correctional Oficers
J. Jackson, P. Branham and Lieutenant T. Mbore violated prison
rules by disclosing that he had filed a grievance against Oficer
Jackson and another innate. He further alleged that Jackson,
Li eutenant D. Luker and O ficer T. Butler retaliated against him
for filing the grievance against Jackson by filing tw false
di sci plinary charges against him Specifically, he alleges that on
January 12, 1997, Lieutenant Luker told him that he was ordering
O ficer Jackson to file a charge against Robinson for sexual
m sconduct . Robi nson clains the charge was false and nade in
retaliation for his conplaint against Jackson. Robinson all eges
that three nonths later Oficer Butler filed a fal se charge agai nst
hi mfor being out of place, which he clains was also in retaliation
for the charge he filed against Jackson. Robi nson suffered no
puni shment on either disciplinary charge. After he filed the
grievance agai nst Jackson, Robinson filed three nore grievances
bet ween January 12 and March 6, 1997, each of which he appealed to
the Regi onal Director.

On May 15, 1997, Robinson filed this pro se, in forma pauperis
civil rights action against defendants Luker, Jackson, Branham
Butler and Moore under 42 U S. C. § 1983. On recommendation of the
Magi strate Judge, the district court di sm ssed Robi nson's conpl ai nt
as frivolous pursuant to 28 U S.C 8§ 1915(e)(2)(B)(i) and for
failure to state a claimunder 28 U. S.C. §8 1915(e)(2)(B)(ii). The
district court found that 42 U S.C. 8§ 1997(e) nmandated di sm ssal

because Robinson failed to allege any physical injury.



W review a dismssal under § 1915(e)(2)(B)(i) for abuse of
di scretion. See Harper v. Showers, 174 F.3d 716, 718 (5th Cr
1999); Siglar v. H ghtower, 112 F.3d 191, 193 (5th Cr. 1997). A
prisoner's in forma pauperis conplaint my be dismssed as
frivolous if it lacks an arguable basis in law or fact. Harper,
174 F.3d at 718. In nmaking the "frivol ous" determ nation, a court
is not bound to accept wthout question the truth of the
plaintiff's allegations. Denton v. Hernandez, 504 U S. 25, 32
(1992). However, the § 1915(e) "frivol ous" determ nation cannot
serve as a factfinding process for the resolution of disputed
facts. | d. When the district court dismsses a prisoner's in
forma pauperis conplaint for failure to state a claim under
8§ 1915(e)(2)(B)(ii), on the other hand, we reviewits determ nation
de novo. Black v. Warren, 134 F.3d 732, 733-34 (5th Cr. 1998).

The district court was i ncorrect in di sm ssing Robinson's case
under 42 U. S.C. 8§ 1997(e) because 8§ 1997(e) prohibits only the
recovery of damages for nental or enotional harm absent a physi cal
injury. Harper, 174 F.3d at 719. Here, Robinson seeks both
declaratory and injunctive relief in addition to danmages. However,
we can affirmthe district court's ruling on any basi s supported by
the record. Davis v. Scott, 157 F.3d 1003, 1005 (5th G r. 1998).

Robi nson cl ai ns that a handbook i ssued by t he Texas Depart nent

of Crimnal Justice provides that grievances are to be Kkept

confidential. He clains that the handbook <created a
constitutionally prot ect ed "l'iberty interest” in t he
confidentiality of the prison's grievance procedures. |In Sandin v.



Connor, 515 U S. 472, 483-84 (1995), the United States Suprene
Court held that prison regulations generally do not inplicate
constitutionally protected liberty interests unless they involve
freedom from restraint which "inposes atypical and significant
hardship on the inmate in relation to the ordinary incidents of
prisonlife." After Sandin, we stated in Oellana v. Kyle, 65 F. 3d
29, 32 (5th Gr. 1995), that apart fromcreating a liberty interest
in good tinme credits or parole release, "it is difficult to see
that any other deprivations, . . . short of those that clearly
i npi nge on the duration of confinenent, will henceforth qualify for
constitutional liberty status.™ Robi nson has not alleged that
violation of the confidentiality provision caused hi many atypi cal
and significant hardship in relation to the ordinary incidents of
prison life within the neaning of Sandin. Accordingly, his
confidentiality claimis frivol ous.

Robi nson also alleges that he was retaliated against for
filing a grievance agai nst defendant Jackson when Luker, Jackson
and Butler conspired to file false disciplinary charges against

him The elenents of aretaliation claimare the "invocation of 'a
specific constitutional right,' the defendants' intent toretaliate

against the plaintiff for his or her exercise of that right, a

retaliatory adverse act, and causation, i.e., ‘'but for the
retaliatory notive the conplained of incident . . . would not have
occurred.'" Johnson v. Rodriguez, 110 F.3d 299, 310 (5th Cr.
1997), cert. denied, -- US --, 118 S. C. 559, 139 L.Ed.2d 400

(1997) (quoting Whods v. Smith, 60 F.3d 1161, 1166 (5th Gr. 1995))



(enphasi s added). Even assum ng that Robi nson i nvoked a specific
constitutional right by filing a prison grievance, his claimfails
because he has not asserted a retaliatory adverse act agai nst him
Robi nson suffered no puni shnent on either disciplinary conplaint.
Further, he does not claim that the alleged retaliation had a
chilling effect on his filing of grievances; indeed, he filed three
nmore grievances between January 12 and March 6, 1997 after his
initial grievance agai nst Jackson. Not all threats or deprivations
inthe prison setting giveriseto aconstitutional violation. See
Thaddeus-X v. Blatter, 175 F. 3d 378, 398 (6th Cr. 1999); G bbs v.
King, 779 F.2d 1040, 1046 (5th Gr. 1986) (i ncident involving m nor
sanction not sufficient to showretaliatory harassnent). Robinson
sinply has not all eged the type of adverse action that rises to the
|l evel of retaliation. Accordingly, his retaliation claim was
properly dism ssed as frivol ous.

AFFI RVED.



