IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40797
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE LU S MOLI NA- G RON,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. 98-CR-197-1
April 15, 1999

Before JONES, SM TH, and DUHE, Circuit Judges.
PER CURI AM *

Jose Luis Mdolina-Gron appeals his guilty-plea conviction
for being found unlawfully in the United States after having been
previously convicted of an aggravated fel ony and deported in
violation of 8 U S.C. 8§ 1326(b)(2). He argues that his guilty
pl ea was not intelligently and voluntarily given because the
district court did not advise himthat the United States
Sentenci ng CGuidelines were applicable and that the district court

had the authority to depart above or bel ow the Cuideline range;

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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he argues that these variances fromthe procedures set forth in
Fed. R Crim P. 11 affected his substantial rights. Wile the
district court failed to advise Mdlina-Gron of the applicability
of the Guidelines and its authority to depart fromthe

Qui del ines, Mdlina-Gron has not shown that the district court’s
variance fromRule 11 was “a material factor affecting [his]

decision to plead guilty.” See United States v. Johnson, 1 F.3d

296, 302 (5th CGr. 1993)(en banc).
AFFI RVED.



