IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40826
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROBERTO TENCRI O- RQJAS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-98-CR-196-1

August 24, 1999

Before KING Chief Judge, and DAVIS and SMTH, G rcuit Judges.
PER CURI AM *

Roberto Tenori o-Rojas (Tenorio) appeals his sentence after
pl eading guilty to transporting an alien within the United
St at es. For the first time on appeal, he contends that the
district court, in making his six-nonth sentence for the instant
of fense run consecutively to the terminposed for violating
probation, did not follow the usual procedures for departing from
the Sentencing GQuidelines and relied on factors that had al ready

been considered by the Cuidelines. The Governnent argues that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Tenorio waived his right to appeal his sentence in his plea
agr eement .
A defendant may waive his statutory right to appeal his

sentence as part of a valid plea agreenent. United States v.

Mel ancon, 972 F.2d 566, 568 (5th Cir. 1992). Tenorio's appea
brief does not address the waiver issue. This appeal is wholly

without nerit and is frivol ous. See Howard v. King, 707 F.2d

215, 220 (5th Gr. 1983). Because the appeal is frivolous, it
dism ssed. See 5th CGr. R 42. 2.
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