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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40868
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
G LBERTO ROVERO- ADAME
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. M 97-CR-255-1

June 28, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Glberto Ronero-Adane argues that the evidence was
insufficient to support his convictions for conspiracy and for
possession with intent to distribute heroin. View ng the evidence
inthe light nost favorable to the jury's verdict, it showed that
Ronero directed the manner in which two | oads of heroin were to be
distributed to an undercover agent by his coconspirators. The
evidence did not show a nere buyer-seller relationship between

Ronero and his coconspirators. Arational trier of fact coul d have

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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found Ronero guilty of the charges beyond a reasonable doubt.

United States v. Pena-Rodriquez, 110 F.3d 1120, 1123 (5th Gr.

1997); United States v. Casel, 995 F. 2d 1299, 1306 (5th G r. 1993).

Ronmero argues that there was a fatal variance between the
indictment and the evidence presented at trial because the
i ndi ctment charged a single conspiracy and nmultiple conspiracies
were proved at trial. Assumi ng that the evidence showed the
exi stence of nultiple conspiracies, Ronero failed to show that the
i ntroduction of such evidence deprived himof a fair trial. The
evi dence concerning a sale of heroin that was not supplied by
Ronmero was not conplex and did not result in the transference of
the guilt of a codefendant to Ronero. Ronero has failed to show
that the limted vari ance between the indictnment and the evidence
presented affected his substantial rights. Therefore, this claim

has no nerit. Pena- Rodri quez, 110 F.3d at 1126-28.

Romero argues that the district court clearly erred in
increasing his offense |level for the obstruction of justice based
on his failure to disclose foreign convictions. There was reliable
evidence in the presentence report and the record that Ronero was
specifically questioned about his past arrests and convictions in
the United States and Mexico, and Ronero wllfully failed to
di scl ose material information to the probation officer. Therefore,
the district court did not clearly err in inposing the adjustnent

for obstruction of justice. See United States v. Tello, 9 F. 3d

1119, 1122-23 (5th Cr. 1993) ; US S G ) 3CL. 1
coment, (n. 4(d) (h)).
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Ronmero argues that the district court erred in considering his
foreign convictions in determning his sentence. Even if Ronero
did not waive this issue, he failed to raise the objection in the
district court and, thus, the issue is subject to plain error
revi ew. The district court did not msapply the guidelines in
considering the foreign convictions at sentencing. See U. S.S. G 88
4A1. 2(h), 4A1.3, p.s. Further, Ronero’s substantial rights were
not affected by such consideration and, thus, it did not constitute

plain error. See United States v. Calverley, 37 F.3d 160, 162-64
(5th Gr. 1994) (en banc).

AFFI RMED.



