IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40967
USDC No. 1:97-CV-433

JAMES | SHVAEL TI BBS,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

April 20, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Janes | shmael Tibbs, Texas prisoner # 702590, seeks a
certificate of appealability (COA) fromthe denial of his
petition filed pursuant to 28 U.S.C. 8§ 2254. This court issues a
COA only if the petitioner has nade a substantial showi ng of the
denial of a constitutional right. 28 U S C 8 2253(c)(2). Tibbs
fails to make this required show ng with any of the foll ow ng
clains: 1) illegal extradition from Cklahoma to Texas;

2) illegal arrest and detention in Cklahoma; 3) ineffective

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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assi stance of counsel on appeal; 4) his sentence violates the
Ei ght h Anmendnent’ s prohibition against cruel and unusual
puni shnment; 5) the trial court’s erroneous evidentiary hearings
rendered his trial fundanentally unfair; and 6) the Antiterrorism
and Effective Death Penalty Act did not apply to his case. The
court is wthout jurisdiction to consider Tibbs clains of
i neffective assistance of trial counsel as they are raised for

the first time in his request for a COAin this court. See

Wi t ehead v. Johnson, 157 F.3d 384, 387-88 (5th Cr. 1998).

Accordi ngly, we DENY a COA on these issues.
A COA is GRANTED I N PART on the issue whether a nonjuror was
present during the puni shnent phase of deliberations, and if so,

whet her this anmobunted to jury contam nation. See Remmer v.

United States, 347 U S. 227, 229 (1954). The case is VACATED AND

REMANDED to the district court for further proceedings on this
i ssue.

COA GRANTED I N PART AND DEN ED I N PART; VACATED AND
REMANDED.



