UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40974

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.

M CHELE ANN SCOTT, al so known as
M chel e Scott Ji nmenez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 98- CR-58)

Novenber 16, 1999

Before DAVIS and JONES, Circuit Judges, and LEMELLE, D strict
Judge.

PER CURI AM *

M chel e Ann Scott (“Scott”) pled guilty to violating 18
US C 8§ 247(a)(1), which inposes crimnal penalties for damagi ng
religious real property because of its religious character. During
di scovery, Scott filed a notion to dismss, arguing that, on its
face, the statute violates the Establishnment C ause. The district
court denied the notion to dismss and ultinmately sentenced Scott

to 63 nonths of inprisonnment for violating the statute. Scott was

District Judge of the Eastern District of Louisiana, sitting by
desi gnati on.

Pursuant to 5TH QR R 47.5, the court has determned that this

opi ni on shoul d not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.
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al so ordered to pay restitution to the affected churches and their
respective insurers in the anount of $138,626.72. Scott has
appeal ed the district court’s ruling that 18 U.S. C. 8§ 247 does not
violate the Establishnment Clause. Finding no error, we affirm
This court reviews a constitutional challenge to a

federal statute de novo. United States v. Luna, 165 F. 3d 316, 319

(5th GCr.), cert. denied, 119 S. C. 1783 (1999). Al t hough a
def endant usually nmust enter a conditional plea of guilty in order
to preserve for appeal nonjurisdictional issues related to her

conviction, see United States v. Wse, 179 F.3d 184, 186 (5th Cr

1994), this court has recogni zed conditional pleas that are not in

writing. See United States v. Fernandez, 887 F.2d 564, 566 n.1

(5th Gr. 1989). Thus, since the Governnent and the district court
acknow edge that Scott’s guilty plea was conditioned on her right
to appeal the district court’s denial of her notion to dismss,
Scott has not waived her right to appeal her facial challenge to 18
U S C § 247.

Title 18 U.S.C. 8§ 247(a)(1l) provides:

(a) \Whoever, in any of the circunstances referred to in

subsection (b) of the section --

1 intentional ly defaces, damages, or destroys any
religious real property, because of the
religious character of that property, or
attenpts to do so;

shal | be puni shed as provided in subsection

(d).
To fall under the statute, a defendant nust damage religious rea
property because of its religious character. Scott contends that

18 U.S.C. 8 247 is unconstitutional because it violates the first



two prongs of the Lenon test and inperm ssibly endorses religion.

Lenon v. Kurtzman, 403 U. S. 602, 91 S.C. 2105 (1971).

1. The Lenon test

Under Lenon, a statute does not violate the Establishnent
Clause if the statute (1) has a secular |egislative purpose, (2)
does not have the primary effect of advancing or inhibiting
religion, and (3) does not excessively entangle the governnent with
religion. Id., 403 U. S at 612-13, 91 S. C. at 2111 (1971)."
Contrary to Scott’s claim the statute has a valid secul ar purpose,
nanmely redressing the specific harns set out in the legislative

* ok k

hi st ory: t he i ncreasi ng vi ol ence and vandal i smdi rected at houses
of worship, the resulting interference with the free exercise of
religion, and the absence of existing federal |laws to prevent and
addr ess such vi ol ence and destruction.”™ See S. Rep. No. 324 100th

Cong., 2d Sess. 2-3 (1988); H R Rep. No. 337, 100th Cong., 1st

* %

The Lenon test has been nodified by Agostini v. Felton, 521 U S. 203

(1997). In Agostini, Justice O Connor held that the determ nati on of whether an
entangl ement is excessive is now part of the effects inquiry since the
considerations for both are so simlar. 1d. at 232-33. Since Scott does not

argue that 18 U. S.C. 8 247 results in entanglenent, this distinction does not
affect the Lenon analysis in this case.

* ok k

The secul ar | egi sl ative purpose requirenent “does not nean that the
| aw s purpose nmust be unrelated to religion -- that woul d anount to a requirenent
‘that governnent show a callous indifference to religious groups’ and the
Establ i shment C ause has never been so interpreted.” Corporation of the
Presi di ng Bi shop of the Church of Jesus Christ of Latter-Day Saints v. Anpbs, 483
U S 327, 335, 107 S. . 2862, 2868 (1987) (citation omtted).

* kK k

Al though this court is not required to accept a stated |egislative
purpose that is spurious, Edwards v. Aguillard, 482 U.S. 578, 586-87, 107 S. Ct.
2573, 2578-79 (1987), this court nay find a statute unconstitutional for | ack of
secul ar purpose only if the chall enge denonstrates concl usively that the statute
was notivated wholly by religious considerations. Lynch v. Donnelly, 465 U.S.
668, 680, 1045 S. C. 1355, 1362 (1984). Neither the briefs nor the record
excerpts point to evidence that the expressed |egislative purpose is a “shanf
such that this court should ignore the |egislative history.

3



Sess. 2-4 (1987); H R Rep. No. 621, 104th Cong., 2d Sess. 3-4
(1996) . Congress evinced concern that existing law was
insufficient to punish perpetrators of religiously notivated
property crines. See HR Rep. No. 621 at 2-4. And, as the
Suprene Court holds in Wsconsin v. Mtchell, redressing such
percei ved harns constitutes a valid secul ar purpose:

bi as-notivated crines are nore likely to

provoke retaliatory crines, inflict distinct
enotional harnms on their victins, and incite

comunity unrest ... The State’'s desire to
redress these perceived harns provides an
adequat e expl anati on for its penal ty-
enhancenent provision over and above nere
di sagreenent wth offenders’ beliefs or
bi ases.

508 U. S. 476, 488, 113 S. . 2194, 2201 (1993). Since religious
institutions are known for their “traditional absence of security
measures,” the statute protects vulnerable nenbers of society,
society in general, and the free exercise of religion. ™ Carter
v. Peters, 26 F.3d 697, 698 (7th Cir.), cert. denied, 513 U.S. 1003
(1994) *

Furthernore, the protection afforded religious real
property does not have the primary effect of advancing religion, as

it constitutes neither an “endorsenent” nor “pronotion” of

* kK k ok

See also People v. Carter, 592 N.E. 2d 491, 496 (IIl. App. C. 1992)
(“Places of worship reach out and extend an invitation to the public; doors are
unl ocked; security is relaxed. The provision here nerely reflects the
| egislature’s determnation that crines conmtted in such places, like crines
comtted against the aged, are nore repugnant to the comunity than, for
exanpl e, crimes committed agai nst conveni ence stores and those who use them?”).

* kK k ok ok

See Roberts v. United States Jaycees, 468 U S. 609, 628, 104 S. C
3244, 3255 (1984)(“[V]iol ence or other types of potentially expressive activities
that produce special harns distinct from their comunicative inpact, ... are
entitled to no constitutional protection”).
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religion. County of Allegheny v. Anerican Cvil Liberties Union,

492 U.S. 573, 592-93, 109 S. C. 3086, 3101 (1989). The primary
effect of 8§ 247(a)(1) is on individuals who are prosecuted for
engaging in crimnal acts involving religion. See Carter, 26 F.3d
at 699 (“The statute’s primary effect is not on those deciding
whet her to attend religious services, but on persons such as [the
def endant], who conmmt crines in or around places of worship.”).
Any benefit that inures to religious institutions as a result of 8
247 is indirect and, therefore, does not endorse or pronote
religion: """

A law is not unconstitutional sinply because

it allows churches to advance religion, which

is their very purpose. For a law to have

forbi dden “effects” under Lenon, it mnust be

fair to say that the governnent itself has

advanced religion through its own activities

and i nfl uence.
Anps, 483 U. S. at 337, 107 S. . at 2869 (1987). Since churches,
and not the governnent, use the religious real property to advance
religion, there is no Establishnent  ause violation. By
protecting religious organizations from bias-notivated acts of

vi ol ence, the statute punishes wongdoers and enabl es churches to

carry out their functions. Thus, even if 8§ 247 “singles out
religious entities for a benefit ... there is anple room for
accommodation of religion under the Establishnent C ause.” |d.

kk ok k ok ok k

See also Todd v. State, 643 So. 2d 625, 630 (Fla. Dist. C.
App. 1994) (felony statute for desecration of houses of worship provides
indirect, lawful benefit to such institutions); People v. Carter, 592 N E. 2d at
498 (primary effect of sentencing provision falls on crimnals, and the statute
does not violate the Establishnent  ause because benefit to religious
institutions owning property is “too indirect”).
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483 U.S. at 338, 107 S. C. at 2869.
2. The endorsenent test

The factors used for the endorsenent test are simlar to
those used to determne whether a statute advances religion.
Agostini, 521 U S at 234-35, 117 S, C. at 2016. A statute
i nperm ssibly endorses religion if it “conveys a nessage that
religion is ‘favored,” ‘preferred,” or ‘pronoted over other

beliefs.” 1d. (quoting County of Allegheny, 492 U S at 593, 109

S. . at 3101). Put anot her way, the “[g]overnnent
unconstitutionally endorses religion whenever it appears to ‘take
a position on questions of religious belief,” or nakes ‘adherence
to a religion relevant in any way to a person’s standing in the

political community. | ngebretsen v. Jackson Public School

District, 88 F.3d, 274, 288 (5th Cr. 1996) (citations omtted).

The enhancenent of penalties for religiously notivated
crinmes does not show a pronotion of or preference for religion
The statute does not force anyone to participate in religious
activities nor does it pronote any or all faiths. By passing the
statute, Congress does not take a position on religious belief;
rather, Congress recognizes that (1) places of worship are
vul nerabl e to bias-notivated crines, and (2) religiously notivated
violence interferes with the exercise of religion (such that
stiffer penalties are appropriate). |In addressing these concerns,
the statute does not nake adherence to religion relevant to
anyone’s standing in the political community.

Title 18 U.S.C. 8 247(a)(1) has a valid secul ar purpose



and neither endorses religion nor has the primary effect of
advancing religion. Any benefit to religion is indirect and does
not constitute the “active involvenent of the sovereign in

religious activity.” Lenon v. Kurtzman, 403 U. S. 602, 612, 91 S

Ct. 2105, 2111 (1971) (quoting Walz, 397 U.S. at 668, 90 S. C. at
1411). Thus, 18 U.S.C. 8§ 247(a)(1) does not violate the Lenon test
or the endorsenent test, and this court affirns.

AFFI RVED.



