IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41059
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOHN HENRY TOPSY,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. G- 91-CR-303-1

May 12, 1999
Bef ore POLI TZ, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

John Henry Topsy (#55462-079), has applied for a certificate
of appealability (“COA’) for an appeal fromthe dism ssal of his
notion under 28 U S.C. 8§ 2255 and of his application for a wit
of audita querela. Topsy does not challenge the district court’s
conclusion that his 8§ 2255 notion is tinme-barred.

Even if it is assuned that the wit of audita querel a
survives as a vehicle for challenging crimnal convictions, it is
not avail able to Topsy because the issue he wi shes to raise does

not involve a | egal defense which arose after the judgnent. See

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



United States v. Banda, 1 F.3d 354, 356 (5th Cr. 1993). The

request for a COA is DENI ED AS UNNECESSARY and the appeal is
DI SM SSED AS FRI VOLOUS. See Howard v. King, 707 F.2d 215, 219-20

(5th Gir. 1983); 5th Gr. R 42.2.
COA DENI ED AS UNNECESSARY; APPEAL DI SM SSED.



