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Appellant is serving a sentence for illegal entry after
having been previously deported.  8 U.S.C. § 1326(a).  On appeal,
he challenges a 16-level increase to his offense level for
sentencing purposes, but we conclude that even if the district
court erred on this point, the error did not affect Cabrera-
Capetillo’s sentence.  
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Applying the 16-level increase required by section
2L1.2(b)(1)(A) for deportation after an “aggravated felony”
conviction, the PSR recommended a total adjusted offense level of
23.  Combined with appellant’s criminal history score, the
guideline sentencing range was 70-87 months.  Cabrera objected to
the PSR, challenging the 16-level increase, as he contended that a
prior conviction for transporting illegal aliens within the United
States did not constitute an aggravated felony.  

At sentencing, the district court disagreed with
Cabrera’s legal argument, but he granted a substantial downward
departure pursuant to section 2L1.2 Comment (n.5), and imposed an
18-month term of imprisonment.

The important point for our purposes is this: if Cabrera
had been sentenced according to the guidelines without the 16-level
increase, his sentencing range would have been 18-24 months.  The
district court thus imposed the sentence at the low end of the
guidelines even without treating his previous conviction as an
“aggravated felony.”  The effect of the district court’s sentence
is the same as if the 16-level increase had never been added.  

The Supreme Court holds that we need not reverse a
sentence if we determine that the district court would have imposed
the same sentence anyway.  Williams v. United States, ____ U.S.
____, 112 S.Ct. 1112, 1120 (1992).  Appellant speculates that the
district court might choose to depart downward even from the 18-
month sentence, were that the low end of the applicable guidelines.
On the record before us -- which indicates repeated illegal entries
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within a short period of time -- there is no basis for such
speculation or for the wasted judicial effort that would be
entailed by a remand. 

Accordingly, the judgment of the district court is
AFFIRMED.


