IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41117
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOAQUI N MALDONADO- OLI VAS

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. M 98-CR-98-1

Decenber 6, 1999

Before DAVIS, EMLIO M GARZA, and DENNI'S, Crcuit Judges.
PER CURI AM *

Joaqui n Mal donado-0d i vas appeals his sentence following his
guilty-plea conviction for illegal reentry into the country after
havi ng been previously deported. WMl donado argues that the
district court erred by enhancing his offense level by 16 for a
prior aggravated felony. He contends that his prior offense of
transporting undocunented aliens is not the sane as alien
smuggling and that the prior offense was not an aggravated fel ony
under 8 U.S. C. § 1101(a)(43)(N)

In cases involving a conviction for unlawful reentry into

the United States, the defendant’s offense level is increased by

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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16 levels if the defendant previously was deported after a
conviction for an aggravated felony. 8§ 2L1.2(b)(1)(A). The
application notes to 8 2L1.2 refers to 8 U S.C. 8§ 1101(a)(43) for
the definition of an aggravated felony. Under § 1101(a)(43)(N)
an “aggravated felony” includes “an offense described in
paragraph (1) (A) or (2) of section 1324(a) of this title
(relating to alien snmuggling)[.]”

In United States v. Mbnj aras- Cast aneda, 150 F.3d 326, 1999

W 721879 (5th Cr. Sept. 16, 1999), the court held that the
parenthetical “(relating to alien snmuggling)” was only
descriptive of the type of offenses covered in 8 1101(a)(43) and
that the offense of alien transportati on was not excluded from
the definition of an aggravated felony. Ml donado’s argunent is
wi thout nmerit.

AFFI RVED.



