IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41216
Summary Cal endar

WALl  MUHAMVED,
Pl ai ntiff-Appellant,
ver sus
WADLEY REG ONAL MEDI CAL CENTER FOUNDATI CON,
doi ng busi ness as Wadl ey Regi onal Medical Center;
ROBERT L. MACK, M D., also known as Texarkana Radi ol ogy
Associ ates; DI RECTOR OF RADI OLOGY, Director of
Radi ol ogy at Wadl ey (Nanme Unknown),

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 5:97-CV-8

Oct ober 22, 1999
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Appel  ant (# 19148-009) Wali Miuhammed filed this diversity
action agai nst Wadl ey Regi onal Medical Center (Wadley) and its
Director of Radiology, Dr. Robert L. Mack. Mihanmed all eged that
when he was a Wadl ey out patient on or about March 30, 1995,

Associ ate Radiologist Dr. WIlliam R Beaty negligently erred in

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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evaluating MRl results and in diagnosing his condition. This
allegedly resulted in Muhamred’s not being treated for his
illness and his becom ng a paraplegic. Mihamed has sought to
hold Wadl ey and Dr. Mack liable for Dr. Beaty’'s alleged
negl i gence.

The district court granted sunmary judgnment to Dr. Mack on
all of Muhamed’s clains against him The court granted sunmary
judgnent to Wadl ey relative to one of Muhammed’ s cl ai ns and
di sm ssed his other clains agai nst Wadl ey. The court al so denied
Muhamred’ s bel ated notion to anend his pleading, to allege a
claimagainst Dr. Beaty. W AFFIRMthe district court’s
j udgnent .

Muhamred contends that the district court reversibly erred
by dism ssing his action as agai nst Wadl ey. He asserts that the
primary issue is whether Wadley violated 42 U S.C. § 1395dd,?! by
failing to provide the proper nedical screening and di agnostic
testing and by releasing himbefore his condition stabilized.

Section 1395dd “was not intended to be used as a federal
mal practice statute, but instead was enacted to prevent ‘patient
dunping,’” which is the practice of refusing to treat patients who

are unable to pay.” Marshall v. East Carroll Parish Hosp. Serv.

Dist., 134 F.3d 319, 322 (5th Cr. 1998). “Accordingly, an

EMTALA * appropri ate nedi cal screening exam nation’ is not judged

1 Section 1395dd is known as the Energency Medical
Treat nent and Action Labor Act (EMIALA), and as the Anti-Dunpi ng
Stat ute.
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by its proficiency in accurately diagnosing the patient’s
illness, but rather by whether it was perfornmed equitably in
conparison to other patients with simlar synptons.” |1d.
Muhamred never has suggested that Wadl ey di scrim nated
agai nst hi m because he was unable to pay. Furthernore, he has
not suggested that his exam nation was not “perfornmed equitably
in conparison to other patients with simlar synptons.”
Marshall, 134 F.3d at 322. Because there is no indication that
Muhamred coul d renedy these deficiencies if he were permtted to
anend his suppl enental pleading, the district court did not err
by effectively dism ssing his EMTALA claimw th prejudice. See

Jacquez v. Procunier, 801 F.2d 789, 792-93 (5th Cr. 1986).

Muhamed contends that the district court violated Article
1l of the Constitution by allow ng the magi strate judge to rule
on Muhammed’ s request to anend his conplaint to allege the
8§ 1395dd claim This lacks nerit because the magi strate judge

only recommended granting Wadley’s notion to strike his

suppl enental pleading. The district court nade the dispositive
ruling, upon adopting the magistrate judge’'s initial report and
recommendation. This procedure was in accordance with 28 U S. C
8 636(b)(1)(A) and the district court’s standard referral order.
Muhamred contends that the district court erred by granting
summary judgnent to Dr. Mack, because several genuine issues of
material fact exist. As the district court held, Dr. Mack net

his burden to “point out the absence of evidence supporting the
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nonnmovi ng party’s case.” Skotak v. Tenneco Resins, Inc., 953

F.2d 909, 913 (5th Gr. 1992) (citation and quotation marks
omtted). Since Dr. Mack net his burden, he was entitled to
summary judgnent unl ess Muhammed “[went] beyond the pl eadi ngs and
desi gnate[d] specific facts showng that there is a genuine issue

for trial.” Tubacex, Inc. v. MV RISAN, 45 F. 3d 951, 954 (5th

Cr. 1995). “To neet this burden, the nonnovant nust identify
specific evidence in the record, and articulate the precise
manner in which that evidence support[s] [his] clain[s].” Stults

v. Conoco, Inc., 76 F.3d 651, 656 (5th Gr. 1996) (citation and

quotation marks omtted).

However, Miuhamred does not now attenpt to show that he
presented sufficient proof in the district court to defeat Dr.
Mack’ s nmotion for summary judgnent. Mihammed does not even
advert to Dr. Mack’s evidence, which the district court found
sufficient to support summary judgnent on his behal f.

Muhamred asserts that the district court erred by refusing
to permt discovery prior to ruling on sunmary judgnment, w thout
speci fying which ruling he is referring to. |f Mihanmed neant
this assertion to be a discrete appellate point, then he has

abandoned it by not briefing it. See Al-Ra’id v. Ingle, 69 F.3d

28, 33 (5th Cir. 1995).
Muhamed contends that the district court’s failure to issue
a scheduling order, pursuant to Fed. R Cv. P. 16(b), was

reversible error. He is not entitled to relief on this point
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because he has failed to denonstrate how the absence of a
schedul i ng order may have prejudiced him i.e., adversely
affected any of his substantial rights. See 28 U S.C. § 2111
(harm ess error).

Muhamed contends that he is entitled to relief because he
was deni ed nedi ation, the magi strate judge having denied his two
nmotions therefor. Because Muhanmmed did not appeal the nagistrate
judge’s rulings to the district court, however, this court |acks

jurisdiction of his nediation claim See Col burn v. Bunge

Tow ng, Inc., 883 F.2d 372, 379 (5th Gr. 1989).

Muhamred contends that the district court reversibly erred
by denying himleave to anend his conplaint to add Dr. Beaty as a
def endant, on grounds that Dr. Beaty is an indispensable party;
the district court did not issue a scheduling order; and Dr.
Beaty is primarily responsi ble for Mihammed’ s physical condition.
Muhamred al so asserts conclusionally that none of the parties
woul d have suffered if the court had allowed the amendnent.

Rule 15(a), Fed. R Cv. P., states that “leave [to anend]
shall be freely given when justice so requires.” \Wether “to
grant leave is within the discretion of the court, although if
the court | acks a substantial reason to deny |leave, its
di scretion is not broad enough to permt denial.” State of

Louisiana v. Litton Mdrtgage Co., 50 F.3d 1298, 1302-03 (5th G

1995) (citations and quotation marks omtted).
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Rul e 15(a) does not contain a “tine |imt for permssive
anmendnent, [but] [a]t sonme point[,] tine delay on the part of a
plaintiff can be procedurally fatal. |In such a situation, the
plaintiff nust neet the burden of showing that the delay was due
to oversight, inadvertence, or excusable neglect. . . .” 1d.
(citations and quotation marks omtted).

Muhamred filed his said notion to anend al nost one year
after the two-year Texas statute of limtations for nedical
mal practice had run. Tex. Rev. Gv. Stat. Ann. art. 4590i
8§ 10.01 (West Supp. 1999). Thus, if leave to anend were granted
and the anendnent related back to the date of filing of the
conplaint, a tinme-barred clai mwould be revived. Such a
relati on-back woul d not be proper because “the institution of an
action against one [alleged tortfeasor would not serve] to

provide notice of the litigation to the other,” and because
Muhamred di d not nmake any m stake concerning Dr. Beaty’'s identity

as having participated in the relevant episode. See Jacobsen v.

Gsborne, 133 F.3d 315, 320-22 (5th Gr. 1998).

Furt hernore, Mihammed has not attenpted to explain why he
del ayed so long. Nor has he attenpted to explain why he omtted
to include a claimagainst Dr. Beaty in the two anended pl eadi ngs

which the district court allowed himto file. See Wit aker v.

Gty of Houston, Texas, 963 F.2d 831, 836 (5th Gr. 1992).

Finally, Dr. Beaty was not an indispensable party, as

Muhamred asserts he was. See Fed. R Cv. P. 19(a).
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Accordingly, the district court did not abuse its discretion in
denyi ng Muhammed | eave to anend to allege a claimagainst Dr.

Beaty. See Litton Mrtgage Co., 50 F.3d at 1302-03; Jacobsen,

133 F. 3d at 320-22. \Whitaker, 963 F.2d at 836.
JUDGVENT AFFI RMED



