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Summary Cal endar

OSl EL VALDEZ ORTI Z,
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
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Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-96-CV-235

Decenber 10, 1999
Bef ore REAVLEY, SM TH and DENNI'S, C rcuit Judges.
PER CURI AM *

Gsiel Valdez Otiz, Texas prisoner # 524306, appeals the
district court’s grant of summary judgnent denying his 28 U S. C
§ 2254 petition. The district court granted Otiz a certificate
of appeal ability.

Ortiz argues that his conviction following his nolo
contendere plea for aggravated robbery violated the Doubl e
Jeopardy O ause because the trial court had previously accepted

Otiz's guilty plea to the | esser-included of fense of robbery.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The Texas Court of Crim nal Appeals found that the trial court
had conditionally accepted the first plea until the court had
approved the presentence report and the plea agreenent, and that
“[b] ecause we have found that the trial court did not accept the
pl ea bargain, jeopardy did not attach in the first plea
proceeding.” Otiz v. State, 933 S.W2d 102, 107 (Tex. Crim
App. 1996).

An application for a wit of habeas corpus cannot be granted

unl ess the decision of the state court “was contrary to, or

i nvol ved an unreasonabl e application of, clearly established
Federal |aw, as determ ned by the Suprene Court of the United
States.” 28 U.S.C. 8§ 2254(d)(1). “[We can grant habeas corpus
relief only if a state court decision is so clearly incorrect
that it would not be debatable anong reasonable jurists.” Mata
v. Johnson, 99 F.3d 1261, 1267 (5th Gr. 1996) (quoting Drinkard
v. Johnson, 97 F.3d 751, 769 (5th G r. 1996), overruled in part

on other grounds by Lindh v. Mirphy, 521 U S. 320 (1997)),

vacated in part on other grounds on rehearing, 105 F.3d 209 (5th

Cr. 1997). Otiz has not nmade such a showing. See Chio v.

Johnson, 467 U. S. 493 (1984); United States v. Foy, 28 F.3d 464,
471 n. 13 (5th Cr. 1994); United States v. Santiago Soto, 825

F.2d 616 (1st Cir. 1987).
AFFI RVED.



