IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41313
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
RENE RODRI GUEZ- DE LA CRUZ,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. B-98-CR-297-1

June 15, 1999
Before EMLIO M GARZA, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Rene Rodriguez-De La Cruz appeals his sentence for illegal
entry after deportation, in violation of 8 U S.C. § 1326. He
contends that the district court abused its discretion by denying
hi ma downward departure pursuant to U S.S.G § 2L1.2, comment.
(n.5).

We | ack jurisdiction to review a defendant’s challenge to

hi s sentence based upon nere dissatisfaction wwth the court’s

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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refusal to grant a downward departure. United States v. D Mrco,

46 F. 3d 476, 477 (5th G r. 1995). A refusal to depart downward
is aviolation of lawonly if the district court m stakenly

assuned that it |acked the authority to depart. United States v.

Burl eson, 22 F.3d 93, 95 (5th Cr. 1994).

After reviewing the transcript fromthe sentencing hearing
and the argunents on appeal, we find that the district court did
not m sapprehend its authority to depart but that, instead, its
refusal to depart was an exercise of discretion which this court
| acks jurisdiction to review on appeal. Di Marco, 46 F.3d at 477.
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