IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50209
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
VERONI CA MARTI NEZ,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W 97-CV- 157
USDC No. W 88-CR-130-2
My 17, 2000
Before DAVIS, EMLIO M GARZA, and DENNI'S, Crcuit Judges.
PER CURI AM *

Veroni ca Martinez appeals the district court’s dism ssal of
her 28 U.S. C. 8§ 2255 notion to vacate her sentence. Initially, the
district court dismssed Martinez's § 2255 notion as successi ve.
After Martinez filed her notice of appeal fromthat dism ssal, she
sought a certificate of appealability from the district court.
Apparently believing that it retained jurisdiction over the case
and that it had erred in earlier dismssing Martinez’'s § 2255
nmotion, the district court denied the COA notion w thout prejudice

and vacated its earlier order dismssing Martinez's 8 2255 notion

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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as successi ve. (The court evidently construed Martinez's COA
application as a notion for Fed. R Cv. P. 60(b) relief.) 1In the
same order, the court directed the Governnent to file an answer to
Martinez's 8 2255 notion within 60 days. After considering the
argunents of both parties, and denying Martinez' s request to anend
her § 2255 notion, the court denied and di sm ssed Martinez's § 2255
notion a second tine.

Meanwhile, this court was considering Martinez's notion to
di sm ss her appeal. This court construed it as a notion to renmand
the case to the district court for consideration of a Fed. R G v.
P. 60(b) notion, and granted it, albeit nonths after the district
court had purportedly granted such relief, and two days after the
district court’s second dismssal of Mrtinez’'s 8§ 2255 notion
Martinez tinely filed a notice of appeal fromthe second deni al of
8§ 2255 relief, and this court granted COA as to two i ssues, one of
whi ch was whet her the district court retained jurisdiction over the
case after Martinez filed her first notice of appeal on July 8,
1997, and whether the district court’s actions after that date were
voi d.

We now hold that the district court |acked jurisdiction to
grant a Rule 60(b) notion after Martinez filed her notice of appeal

on July 8, 1997. Creations Unlimted, Inc. v. MCain, 112 F.3d

814, 816-17 (5" Gir. 1997). Accordingly, all actions, orders, and
judgnents by the district court since the filing of Mrtinez's

first notice of appeal on July 8, 1997, are void. See Wnchester

v. United States Atty. for Southern Dist. of Texas, 68 F.3d 947,

948-49 (5'" Cr. 1995). This case is hereby REMANDED and the
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district court is instructed to either reenter its order striking
Martinez's proposed anendnent and its judgnent dism ssing
Martinez’s 8 2255 notion, or again set up a briefing schedule to
reconsi der the pleadings before it.

Martinez is advised that in order to appeal, she nust file a
new noti ce of appeal fromwhatever action is taken by the district
court.

REMANDED W TH | NSTRUCTI ONS.



