IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50211
Summary Cal endar

FREDERI CO FI ERRO,
Pl ai ntiff-Appellant,

ver sus

KENNETH S. APFEL, Commi ssi oner of
Soci al Security,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-94-CV-822

Novenber 3, 1998
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Frederico Fierro appeal s the affirmance of the Conm ssioner’s
deci si on denying him social security disability and suppl enent al

i ncome benefits.

Fierro argues that the adm nnistrative | awjudge (“ALJ”) failed

to consider nonexertional inpairnents, nanely, hearing |oss,
depression, and a history of somatization, as well as the
exertional limtation to Fierro' s right elbow Because Fierro
failed to raise this argunent before the Appeals Council, and thus

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



failed to exhaust his admnistrative renedies, we have no

jurisdiction to consider the matter. See Paul v. Shalala, 29 F. 3d

208, 210 (5th Cir. 1994).

Fierro chal l enges the ALJ' s consi derati on of his conpl ai nts of
chroni c pain. Qur review of the record reveals that the ALJ
applied the correct legal standard by wutilizing the correct
anal ysis and that the determ nation concerning Fierro’ s subjective
conplaints of painis supported by substantial evidence. See Falco

v. Shalala, 27 F.3d 160, 163 (5th Gr. 1994); Wen v. Sullivan, 925

F.2d 123, 128 (5th Gr. 1991); Anderson v. Sullivan, 887 F.2d 630,
633-34 (5th Cr. 1989).

Fierro also argues that the report by Dr. Charles Parker
shoul d have been consi dered as new evidence. W find no error by
the district court in refusing to remand the case to the
Comm ssioner. See Haywood v. Sullivan, 888 F.2d 1463, 1471-72 (5th
Cir. 1989).

AFFI RMED



