IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50214
Summary Cal endar

JI MW POTTS,

Pl ai ntiff-Appellant,
vVer sus
MARK A. HILL, Etc.; ET AL.,

Def endant s,

JON L. FREEMAN, Field Rider,
Correctional Oficer 3, Hughes Unit,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 96- CV-449

May 25, 1999
Before DAVIS, DUHE and PARKER, Circuit Judges.
PER CURI AM *
Jinmmy Potts, Texas inmate # 549145, appeals the district
court’s sunmary-judgnent dism ssal of his civil rights conplaint.

Potts contends that Jon L. Freeman used unnecessary force against

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



him causing him an injury to his nouth. Potts noves for
appoi ntment of counsel. The notion is DEN ED

W review “the grant of a summary judgnent notion de novo,
using the sane criteria used by the district court." Fraire v.
Cty of Arlington, 957 F.2d 1268, 1273 (5th Gr. 1992). To obtain
a summary judgnent, the moving party must demonstrate that thereis no genuine issue of
materia fact and that he is entitled to a judgment as a matter of law. See Fed. R. Civ. P. 56(c). If
the moving party makes the required showing, the burden shiftsto the nonmovant to set forth, with
competent summary-judgment evidence, specific facts showing the existence of a genuine issue for
trial. See Fed. R. Civ. P. 56(e).

When a prisoner alleges that a prison official used force in
violation of the Ei ghth Amendnent, the core judicial inquiry is
"whet her force was applied in a good-faith effort to maintain or
restore discipline, or maliciously and sadi stically to cause harm"
Hudson v. McMIlian, 503 U S 1, 6-7 (1992).

The district court, relying on Siglar v. H ghtower, 112 F. 3d
191 (5th Cr. 1997), concluded that Potts did not have the kind of
injury that warranted Ei ghth Anendnent protection. A successful
Ei ght h Anendnent excessive force claimrequires that a prisoner
have suffered a nore than de mnims physical injury from the
excessive force. See Gonez v. Chandler, 163 F.3d 921, 924 (5th Cr
1999). However, the inquiry in a use-of-force clai mdoes not end
wth an analysis of the injury that was suffered. See Baldw n v.
Stal der, 137 F.3d 836, 839 (5th Gr. 1998)(“the absence of serious
injury is quite relevant to an excessive force inquiry, but does

not al one preclude relief.”)(citing Hudson, 503 U S. at 7). The



core inquiry is "whether force was applied in a good-faith effort
to maintain or restore discipline, or maliciously and sadistically
to cause harm" Hudson, 503 U. S. at 6-7. W have stated that it
is arguable that “Siglar |eaves open the possibility that a
physical injury which is only de mnims may neverthel ess suffice
for purposes of the Eighth Anendnent . . . if the force used is of
the kind [that is] repugnant to the consci ence of mankind.” Gonez,
163 F.3d at 924 n.4 (internal quotations omtted).

Potts's verified nmedical records, attached to Freeman’ s notion
for summary judgnent, docunent the “use of force,” which resulted
in a nonbleeding cut on the inside of Potts’s Ilip. Al t hough
Potts’s pleadings are not a nodel of clarity, it appears that he
conpl ains that Freeman struck Potts’s nouth, making his nouth too
sore to wear his dentures for three weeks. Further, Potts’s
conplaint establishes that the injury occurred during an
altercation between Potts and Freeman for which Potts received a
prison disciplinary conviction.

We agree that Freeman demonstrated that thereisno genuineissue of materia fact,
based on the de minimis nature of the injury and the disciplinary action against Potts arising out of
theincident. SeeFed. R. Civ. P. 56(c). The burden then shifted to Pottsto set forth, with competent
summary-judgment evidence, specific facts showing the existence of agenuineissuefor trial. Potts
failed to meet his burden, even after the magistrate judge identified this deficiency in the report and
recommendation and the district court granted Potts an extension of time to file objections.

We therefore affirm the district court’s grant of summary
judgnent in favor of Freeman.

AFFI RVED; MOTI ON DENI ED.






