IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50445
Summary Cal endar

RHONDA FLEM NG,
Pl ai ntiff-Appellant,

ver sus
RATLI FF, Officer, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 97-CV-405

~ Cctober 13, 1998
Bef ore JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *
Rhonda Fl em ng, Texas prisoner #598829, seeks to proceed in

forma pauperis (IFP) in the appeal of the dismssal of her civil

rights conplaint for failure to state a claimunder 8 28 U. S. C
1915(e)(2)(b)(ii). By noving for IFP, Flem ng is challenging the
district court’s certification that |FP status should not be
granted on appeal because her appeal is not taken in good faith.

See Baugh v. Taylor, 117 F.3d 197, 202 (5th Cr. 1997).

Flem ng’s conplaint alleged that her hands were tw sted so

forcefully that she continued to suffer frompain in her wists

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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over 7% nonths after the incident. Her allegations, if true,
raise a valid excessive-force clai munder the Ei ghth Arendnent.
Thus, the district court erred in dismssing Flemng' s conpl ai nt
for failure to state a claimunder 8 28 U.S.C. 1915(e)(2)(b)(ii),
on the ground that her physical injuries were de mnims.

“[I']n reversing the trial court in cases where the nerits
are so intertwined wwth the certification decision as to
constitute the sane issue, the prior expedient practice of
determning the nerits of the appeal as well as the
appropriateness of IFP status wll remain an avail abl e appell ate
di sposition.” Baugh, 117 F.3d at 202. Accordingly, Flemng' s
motion for IFP is GRANTED, the district court’s judgnent is
VACATED, the district court’s certification decision is VACATED
and the case is REMANDED to the district court for further
proceedi ngs, including in the court’s discretion, a Spears™
hearing or other appropriate factual devel opnent.

| FP GRANTED. JUDGMVENT VACATED. CERTI FI CATI ON VACATED. CASE

REMANDED.

" Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).




