IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50478

JI MW ROY DAVI DSON
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-97-CV-687

Decenber 23, 1998
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Ji mmy Roy Davi dson, Texas prisoner # 612588, has applied to
this court for a certificate of appealability (COA). The
district court dism ssed Davidson's habeas corpus petition as
ti me-barred under 28 U S.C. § 2244(d), w thout reaching the
merits of his habeas clains.

The district court held that 8§ 2244(d)'s one-year statute of

limtations was not tolled by the pendency of Davidson's state

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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habeas petition during the period after April 24, 1996. This

ruling was incorrect. See Fields v. Johnson, F. 3d (5th

Cir. Ot. 28, 1998), No. 98-10012, 1998 W. 754901. Furthernore,
Davi dson's habeas petition was tinely filed pursuant to the

"mai | box rule" applicable to prisoners. See Cooper V.

Brookshire, 70 F.3d 377, 378 (5th CGr. 1995).

Accordingly, we GRANT a COA on the Iimtations issue, VACATE
the district court's judgnent, and REMAND t he cause for further
pr oceedi ngs.

COA GRANTED; VACATED AND REMANDED.



