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ANTONI O VI LLARREAL, JR.,
Pl ai ntiff-Appellant,
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HORI ZON CV5 HEALTHCARE CORPORATI ON,
a. k.a. HORI ZON SPECI ALTY HOSPI TAL,

Def endant - Appel | ee

Appeal fromthe decision of the United States District Court
for the Western District of Texas
(SA-97- CV- 267)

Decenber 30, 1998
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM !

Follow ng his discharge from Horizon/CV5 Healthcare
Corporation (“Horizon”), Antonio Villarreal, Jr., a H spanic nale,
filed suit in the Wstern District of Texas, claimng national
origin and gender discrimnation in violation of Title VIl of the
Cvil Rghts Act of 1964, 42 U S.C 8§ 2000e-2, and the Texas
Commi ssion on Human Rights Act, Tex. Lab. Code Ann. 88§ 21.051,
21. 2585, and 21.259. The district court, partially adopting the

! Pursuant to 5th Cr. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



report and recomendation of the magistrate judge, granted
Hori zon’s notion for summary judgnent on both clains. Villarreal
tinmely appeal ed this judgnent.
| . 1 NTRODUCTI ON

Villarreal was enployed by Horizon as a respiratory
t her api st. Whil e checking on a patient at Horizon, Villarrea
noticed that M. Robbins, the other patient in the room was
cyanoti c. Upon recognizing the energency, Horizon s energency
procedures required Villarreal to “[d]eterm ne the absence of pul se
and/or respirations an[d] the code status of the patient.” The
undi sputed evidence shows that Villarreal did not check the
patient’s pulse or respirations. |Instead, he sought to determ ne
the code status of the patient -- i.e., whether the patient desired
to be resuscitated or not in the event of respiratory or cardi ac
distress. After nmaking inquiries with Torrez, Nurse Evangelista
and Nurse Martinez, over the course of several mnutes, Villarreal
finally discovered that the patient was a “full code,”? not a
“DNR."®* Yet, even after pushing a crash cart to the patient’s
room Villarreal admts that he did not stay to assist in
resuscitation efforts.

Foll ow ng an internal investigation, Horizon discharged
Villarreal for failing to respond appropriately to an energency

situation. Although the district court found that Horizon’s code

2 I n other words, the hospital staff should have
i mredi ately sought to revive the patient.

3 Do not resuscitate.



policy was potentially anbi guous, universal standards of care stil
require that if a therapist, such a Villarreal, finds a patient in
need of assistance and the patient’s code status is unknown, then
t he therapist should call a “Code Blue” and initiate CPR 4 Thus,
al though Villarreal may not have violated the arguably anbi guous
hospital code policy, the district court recognized that Horizon
termnated Villarreal based on his overall inappropriate response
to the energency situation, not nerely for his breach of hospital
policy.
Il . ANALYSI S

When a district court grants sunmary judgnent, this court

reviews the determ nati on de novo, enploying the sane standards as

the district court. See Ubano v. Continental Airlines, Inc., 138

F.3d 204, 205 (5th Cr. 1998). Summary judgnent is appropriate
when, viewing the evidence in the light nost favorable to the
nonnovi ng party, the record reflects that no genuine issue of
material fact exists, and the noving party is entitled to judgnent

as a matter of | aw See Celotex Corp. v. Catrett, 477 U. S. 317

322-24, 106 S. Ct. 2548, 2552-53 (1986); see also Fed. R Cv. P
56(c).

4 In his deposition, Villarreal admtted that under
uni versal standards of care, “if you' re in doubt about a patient’s
status -- DNR status, you should start a [Clode [B]lue.”
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Villarreal has asserted that Horizon violated Title VII?®
because he was subjected to disparate treatnent, i.e. discharge,
based on t he manner in which Horizon disciplined simlarly situated
non- Hi spanic, non-nmale enployees involved in the care of M.
Robbi ns.

In order to establish his Title VII claim Villarrea
must prove that Horizon treated other non-nmale, non-H spanic

enpl oyees in “nearly identical circunstances” preferentially based

on a discrimnatory notive. Little v. Republic Ref. Co., 924 F. 2d
93, 97 (5th Cr. 1991); see also Davin v. Delta Air Lines, Inc.,

678 F.2d 567, 570 (5th Cr. Unit B 1982). Under the burden

shifting analysis set forth in MDonnell Douglas Corp. v. Geen,

Villarreal nust initially submt sufficient evidence to prove: (1)
he is a nmenber of a protected class, (2) he was qualified for the
position he held, and (3) his enployer treated himdifferently with
respect to his “conpensation, terns, conditions, or privileges of

enpl oynent”®  than ot her enpl oyees in “nearly i denti cal

5 Finding the legal analysis under Title VII simlar to
t hat enpl oyed under the Texas Conm ssion on Human Ri ghts Act, the
district court dismssed Villarreal’s causes of action under Texas
state law. On appeal, however, Villarreal does not challenge the
district court’s dismssal of his state law claim arguing the
merits of his Title VIl cause of action instead. See Anerican
States Ins. Co. v. Bailey, 133 F.3d 363, 372 (5th GCr. 1998)
(“Failure to provide any l|legal or factual analysis of an issue
results in waiver.”). Regardl ess, the legal analysis enployed
under the state statute is the sane as Title VII. See Austin State
Hosp. v. Kitchen, 903 S.W2d 83, 90 (Tex. 1995) (applying Title VI
burden shifting analysis to disability discrimnation claimunder
the Texas Comm ssion on Human Ri ghts Act).

6 Under Title VII, an enpl oyer may not
di scrim nate agai nst any individual with respect to his
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circunstances.”’ 411 U. S. 792, 802, 802 n.13, 93 S. Ct. 1817, 1824

n.13 (1973); see also Texas Dept. of Community Affairs v. Burdine,

450 U. S. 248, 252-60, 101 S. C. 1089, 1093-97 (1981) (explaining

McDonnel I Dougl as burden shifting anal ysis).

When the plaintiff successfully sets forth his prim
facie case, the burden of production shifts to the enployer to
articulate a legitimte, nondiscrimnatory reason for its actions.

See Burdine, 450 U S. at 254-56, 101 S. C. at 1094-95; MDonnel

Dougl as, 411 U. S. at 802-03, 93 S. C. at 1824. Once articul ated,
the presunption of discrimnation established by the plaintiff’'s
prima facie case is rebutted, and the plaintiff nust show that the
articulated reasonis nerely a pretext for unl awful discrimnation.

See Bodenheiner v. PPG Indus., Inc., 5 F.3d. 955, 957 (5th Cr.

1993). To prove pretext, the plaintiff nmust show by a
preponderance of the evidence that the enployer’s articul ated
reason is both false and that discrimnation was the actual reason

for the discharge. See Walton v. Bisco Indus., Inc., 119 F. 3d 368,

370 (5th Cr. 1997) (citing St. Mary’'s Honor Cr. v. Hicks, 509

U S. 502, 515, 113 S. C. 2742, 2752 (1993)). Villarreal can

conpensation, terns, conditions, or privileges of
enpl oynent, because of such individual’s race, color,
religion, sex, or national origin; or . . . classify his
enpl oyees . . . in any way whi ch woul d deprive or tend to
deprive any individual of enploynent opportunities or
ot herwi se adversely affect his status as an enpl oyee.

42 U.S.C. § 2000e-2(a).

! See Davin, 678 F.2d at 570 (applying McDonnell Dougl as
analysis to Title VII disparate treatnent clain.
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neither establish a prima facie claimof disparate treatnent nor
prove that Horizon's asserted reason for his dismssal was a
pretext for discrimnatory conduct.

Villarreal is wunable to show that any enployees in
“nearly identical circunstances” were not discharged by Horizon.
Each enployee who failed to respond adequately to the patient’s
energency -- Rosemary Martinez, a Hi spanic wonman, Andrew Torrez, a
Hi spanic male, and Villarreal -- was discharged by Horizon. Wile
Arm da Evangelista and Gaye Padayao, two Filipino nurses, were
retained by the hospital followng a reprinmnd, the undi sputed
evidence clearly shows that their response to the patient’s
energency was sufficiently dissimlar to warrant different
disciplinary treatnent. Nurse Evangelista did not have the sane
know edge of Ms. Robbins’s condition and was not presented with the
sane opportunity to call Code Blue, because Villarreal and Torrez
only told her to check Ms. Robbins’s feeding tube, while Nurse
Padeyo immedi ately began energency procedures when she saw M.

Robbins. Cf. N eto v. L & H Packing Co., 108 F.3d 621, 623 (5th

Cr. 1997) (rejecting disparate treatnment claim when conpany
disciplined H spanic differently fromwhite because their degree of
participation in single incident was dissimlar).

Assum ng, arquendo, that Villarreal could establish his
prima facie Title VIl case, Horizon has articulated a |legitinmate,
nondi scrimnatory reason for his discharge -- poor perfornance
during an energency. Villarreal naintains, however, that Horizon's

asserted reason is a pretext designed to conceal the true,



discrimnatory basis for his discharge. Even if this were true,
Villarreal would still be unable to carry the ultimte burden of
proof that his discharge was notivated by intentional gender or

national origin discrimnation. See Walton, 119 F.3d at 370

(citing St. Mary’'s Honor Ctr., 509 U S at 515, 113 S. . at

2752). Villarreal offers only conclusory allegations and
subj ective beliefs to support his claimof discrimnation. These

are insufficient. See Elliott v. Goup Med. & Surqgical Serv., 714

F.2d 556, 567 (5th Gr. 1983) (citing Houser v. Sears, Roebuck &
Co., 627 F.2d 756, 758-59 (5th Gr. 1980)).
[ 11. CONCLUSI ON

Villarreal has offered no evidence directly or indirectly
suggesting that his discharge was notivated by national origin or
gender discrimnation. As Horizon asserted, Villarreal’s disregard
for the welfare of a patient under his care ultimately resulted in
his discharge. In fact, a Hispanic nmale was hired to replace him
Cf. Neto, 108 F.3d at 624 (replacing enployee with individual of
simlar protected class evidence of |ack of discrimnatory intent).
Under these circunstances, Villarreal cannot support a Title VI

claim

AFFI RVED.



