IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50653
Summary Cal endar

CHRI STOPHER CUELLAR,
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-97-CV-1151

February 24, 1999
Before POLI TZ, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Chri stopher Cuell ar seeks perm ssion to proceed in form
pauperis (I FP) on appeal fromthe district court’s denial of his
28 U S.C. 8§ 2254 petition. At the tinme that Cuellar could have
taken his appeal, notice of appeal was to be filed with the
district court clerk within 30 days of the entry of judgnent or

order appealed fromin a civil case. FED. R App. P. 4(a)(1)

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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(1997). If an appropriate notion is filed within 30 days after
that period has expired, the district court nay extend the tine
for filing a notice of appeal if it finds excusable neglect or
good cause. Febp. R App. P. 4(a)(5). Unless a notion to extend
the tinme has been filed by the end of the second 30-day period,

t he appeal nust be dism ssed, because tinely filing of the notice
is a mandatory precondition to the exercise of appellate

jurisdiction. Nelson v. Foti, 707 F.2d 170, 171 (5th Cr. 1983);

Reynolds v. Hunt Q1 Co., 643 F.2d 1042 (5th Cr. 1981).
Docunents that “clearly evince an intent to appeal” are
considered to be equivalent to a notice of appeal, e.q.,

applications for |eave to appeal IFP. Stevens v. Heard, 674 F.2d

320, 322 (5th Cr. 1982).
Al t hough a notice of appeal was filed in Cuellar’s case
wi thin 30 days of the denial of his § 2254 petition, it was

signed on his behalf by an “Irene Hoey,” who does not appear to
be a licensed attorney in the state of Texas. “[T]he
Constitution of the United States, in particular the First and
Si xth Anendnents, does not grant to [a litigant] the right to
have an unlicensed | ayman represent themin Court proceedings.”

Turner v. Anerican Bar Ass’'n, 407 F. Supp. 451, 478 (N.D. Tex.

1975), affirned, sub nom Pilla v. Anerican Bar Ass’'n, 542 F.2d

56 (8th Cr. 1976); see also Guajardo v. lLuna, 432 F.2d 1324,

1325 (5th Gr. 1970). The notice of appeal was therefore
i nvalid.
Cuellar did file a notice to proceed IFP with the district

court; however, this filing was not within the 30-day period
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required by FED. R App. P. 4(a)(1). Although it was filed within
the 30-day grace permtted by Rule 4(a)(5), Cuellar did not file
a notion to extend the tinme for filing and did not make a show ng
of good cause or excusable neglect. Although the district court
granted a partial COA as an alternative to this court’s finding
that the notice of appeal signed by Hoey was proper, the district
court did not find that excusable neglect or good cause for a
|ate-filed notice of appeal existed. Under the rule of this
circuit, there is no jurisdiction over the appeal and it nust be

di sm ssed. See Mann v. Lynaugh, 840 F.2d 1194, 1196-1201.

APPEAL DI SM SSED FOR LACK OF JURI SDI CTI ON



