IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50660
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
LI STON RANDCLPH PCSEY, |1
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W 96- CA- 132
o J-ul-y 9, 1999
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Li ston Randol ph Posey, |1, federal prisoner # 02528-095,
appeals the district court’s denial of his 28 U S.C. § 2255
notion to vacate, set aside, or correct his sentence. Because
Posey’s § 2255 notion was filed before the April 24, 1996,
effective date of the Antiterrorismand Effective Death Penalty
Act (AEDPA), the AEDPA does not apply to his appeal. See Lindh
v. Murphy, 521 U S. 320, 336 (1997); United States v. Carter, 117

F.3d 262, 264 (5th Cr. 1997).

Posey argues that his conviction for using and carrying a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



firearmduring and in relation to a drug-trafficking offense
under 18 U. S.C. 8 924(c)(1) should be vacated in view of Bailey
v. United States, 516 U. S. 137 (1995). The Governnent presented

the testinony of Charlie Bounds that Posey bartered firearns for
mar i j uana, which constitutes active enploynent of a firearm

during a drug-trafficking offense. See Bailey, 516 U S. at 148;

United States v. Smth, 508 U S. 223, 228-29 (1993).

Posey argues that 21 U.S.C. 8§ 841 was unconstitutional as
applied to his case because his growi ng nmarijuana was a | ocal
crime and the Governnent did not present any evidence that the
marijuana at issue traveled in interstate comerce. Posey’s

argunent is foreclosed by this court’s precedent. See United

States v. Owens, 996 F.2d 59, 61 (5th Cr. 1993).

Posey argues that the Governnent unconstitutionally singled
hi mout for federal prosecution but did not prosecute his co-
growers. Because Posey failed to show that the Governnent acted
in bad faith in prosecuting him the district court did not err
in holding that he had failed to establish a selective-

prosecution claim United States v. Sparks, 2 F.3d 574, 580 (5th

CGr. 1993).

Posey argues that the district court had no jurisdiction to
convict himof the instant offense. Because Posey was charged
wth federal offenses of manufacturing marijuana plants in
violation of 21 U.S.C. 8 841 and using and carrying a firearm
during a drug-trafficking offense in violation of 18 U S. C
8 924(c) (1), and because the offense occurred in Linestone

County, Texas, within the Western District of Texas, the district
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court had subject-matter jurisdiction , as well territorial

jurisdiction and proper venue. See United States v. Davis, 666

F.2d 195, 198-99 (5th Gr. 1982).
AFFI RVED.



