IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50740
Summary Cal endar

GRACE FRAUSTO PI NEDA, in her own behal f and
as parent and next friend of Margarita Jame
Frausto; JAM E FRAUSTO, MARI A FRAUSTO MARY E.
VWH TI NG HEATHER STAFFORD; DESI REE OSBORNE,
Pl aintiffs-Appellants,
ver sus
GREGORY W BLAGG UNI TED STATES OF AMERI CA,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-96-CVv-478

Septenber 9, 1999
Before SM TH, BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM *
Plaintiffs appeal fromthe district court’s grant of summary
judgnent in favor of the United States. They argue that the
regul ations at issue are mandatory and thus fall under the second

paradigmof United States v. Gaubert, 499 U. S. 315, 324 (1991).

However, because the regul ations give discretion to a soldier’s
commandi ng officer in deciding whether to inpose pretrial

restraint or confinenment, they fall under the third Gaubert

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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paradi gm and the discretionary-function exception applies.
Because the application of this exception involves a question of
| aw, the factual issues raised by the appellants have no bearing

on this determ nati on. See Buchanan v. United States, 915 F. 2d

969, 970 (5th G r. 1990). Further, because the application of
t he exception revokes the Federal Tort CaimAct’s waiver of
sovereign imunity, the appellants’ argunent that Texas | aw
inposes a duty in this situation is also unavailing. The
district court thus did not err in granting the Governnent’s
nmotion for summary judgnent.

The Governnent has also filed a notion to correct the record
in which it seeks to add certain factual matters into the record.
Because the resolution of this case turns on a purely | egal
i ssue, these factual matters have no bearing on the disposition
of this case. Thus, the district court’s grant of sunmary
judgnent to the Governnent is AFFIRMED, and the Governnent’s

nmotion to correct the record i s DEN ED



