IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50907
Summary Cal endar

M GUEL ESPARZA, by Next Friend Enrique Esparza,
by Next Friend Manuel a Esparza;

PATRI CI A ESPARZA, by Next Friend Enrique Esparza,
by Next Friend Manuel a Esparza;

TERESA ESPARZA, by Next Friend Enrique Esparza,
by Next Friend Manuel a Esparza;

ALEX GARZA, by Next Friend Maria de | os Angel es Garza;
EVELI O CONTRERAS, JR., by Next Friend G aciela Contreras;
NORBERTO ESTRADA, by Next Friend Juan R Estrada;
JESSI CA ESTRADA, by Next Friend Juan R Estrada;
MARCOS VELASQUEZ, by Next Friend O ga L. Vel asquez;
RENE VELASQUEZ, by Next Friend O ga Vel asquez,

Pl aintiffs-Appellants,
VERSUS
BOARD OF TRUSTEES, the Board of Trustees
of the Eagle Pass | ndependent School District;
and
LEONEL GALAVI Z, Superi ntendent of
t he Eagl e Pass | ndependent School District,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(DR- 98- CV-45)

June 4, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:’

" Pursuant to 5THQOR R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



This appeal arises froma challenge to the mandatory schoo
uni formpolicy of the Eagl e Pass | ndependent School District. Nine
students, acting through their parents, sought a tenporary
restraining order (“TRO) and prelimnary injunction (“PlI")
enjoining the district! fromenforcing the school uniform policy,
declaring the policy unconstitutional, and awarding attorneys’
fees. The district court denied a TRO and PI, and the plaintiffs
appeal that denial.? Finding no reversible error, we affirmthe

denial of prelimnary relief.

l.
A
The district adopted a nandatory uniform policy for students
on April 14, 1997. Students in all grades nust wear a white top
and khaki trousers or skirts to school. Parents are permtted to
request a waiver based on a “witten bona fide religious or
phi | osophi cal objection.” The policy also provides for financial
assi stance to students who cannot afford uniforns, and famlies in
crisis are given priority for such assistance.
In the 1997-98 school year, all students who requested wai vers
recei ved them Before the 1998-99 school year, the plaintiffs'
famlies submtted waiver requests identical to their 1997-98

requests, but the district denied them Wth one exception, each

! The students sued the board of trustees and the superintendent, whom we
refer to collectively as the “district.”

2 The underlying nmerits issues have not yet been determned and are not
before us in this appeal



of the plaintiffs sought a waiver based on a philosophical
obj ection, although each also stated that he could not afford to
pay for the uniform?® The plaintiffs were given a two-week grace
period to purchase and wear their uniforns, but at the end of the
two weeks, they continued to go to school wearing street clothes.

The district follows a four-step procedure for sanctioning a
student who fails to wear a uniform After each of the first two
infractions, the student receives witten warni ngs, his parents are
notified, and he receives counseling. After the third infraction,
he is placed on in-school suspension for ten days. After the
fourth infraction, he is assigned to the alternative education
pl acenrent (“AEP”) program wherein he receives only the core
courses necessary to earn the credits needed for graduation but may
not participate in advanced pl acenent courses, honors courses, or
extracurricular activities.

The plaintiffs had received their first infraction notice, and
nmost had received their second notice, when they filed their TRO
nmotion on Septenber 1, 1998. They sought prelimnary relief to
bl ock the in-school suspension that would stem from a third

i nfracti on.

3 Ms. Garza is alleged to have filed a wai ver request on behal f of her son
Al ex based on indigence alone. The Esparzas and Ms. Contereras are alleged to
have filed waiver requests for their children on the basis of both financial
resources and a phil osophi cal objection. The Vel asquez and Estrada plaintiffs
are all eged to have fil ed wai ver requests based on their phil osophical objections
al one.
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The plaintiffs sought declaratory and injunctive relief
pursuant to 42 US C 8 1983, asking the court to block
i npl ementation of the policy for the 1998-99 school year, claimng
the mandatory school wuniform policy violates their rights to
procedural due process, substantive due process, and equal
protection under the Fourteenth Anendnent. The plaintiffs filed
their conplaint on Septenber 1, 1998, seeking first a TROand | ater
aprelimnary injunction, enjoining the district fromenforcingits
uni formpolicy pending trial on the nerits. The district filed an
expedited response to the TRO request on Septenber 2. W t hout
seeki ng any further briefing or holding a hearing, the court issued

an order on Septenber 3, denying a TRO and a PI

1.

As aninitial matter, the plaintiffs argue that the court nade
several procedural errors in handling their notions. First, they
claimthe court abused its discretion when it converted the notion
for a TROto a notion for Pl without first holding an adversari al
hearing. Second, they contend that the court abused its discretion
when it denied the notion for a PI w thout holding an evidentiary
hearing to resolve factual disputes. Third, they assert that the
court did not permt themfully to brief the | egal issues involved
in resolving the nerits of granting a Pl. As the plaintiffs
acknow edge, we review the procedures enployed in denying a Pl for
abuse of discretion. See Kaepa, Inc. v. Achilles Corp., 76 F.3d
624, 628 (5th Cir. 1995).



A

The plaintiffs assert that the district court nmust provide an
adversarial hearing before converting a notion for a TRO to a
motion for a PI. \Wile conceding that the court has the discretion
to convert a TRO notion to a Pl notion when the other side has
received notice, the plaintiffs maintain that a court nust hold an
adversarial hearing before it can exercise that discretion. I n
support, they point out that in all of the cases cited by the
district court as authority for its discretion to convert, the
courts granted such adversarial hearings.*

The plaintiffs msunderstand the holdings of these cases.
None of these courts decided that a trial court nust hold an
adversarial hearing on the | egal question of whether it can convert
a TROinto a PI. Rather, they held that issuing a PI was possible
because all parties had received notice and had an opportunity to
brief their notion. Thus, the notice and hearing requirenents
relate to the district court’s ability to grant a Pl but not toits
ability to convert the TROto a Pl

In a normal TRO setting, there is neither notice nor an
opportunity to be heard, and a court may grant tenporary relief

only pursuant to the high standards found in FED. R QGv. P. 65(b).

4 See, e.g., Earley v. Snoot, 846 F. Supp. 451, 452 (D. Mi. 1994) (converting
TROto Pl when application was heard i n “adversary fashi on with reasonabl e notice
to def endant who appeared through counsel”); Maine Cent. R R v. Brotherhood of
Mai nt enance of Way Enpl oyees, 652 F. Supp. 40, 41 n.1 (D. Me. 1986) (treating TRO
as Pl application after defendant recei ved noti ce and heari ng was hel d); M.Z, Inc.
v. Fourco d ass Co., 470 F. Supp. 273, 275 (E.D. Tenn. 1978) (converting TROto PI
where adverse party had notice and participated at hearing).
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For instance, a TROmay provide relief only for up to ten days, and
t he novant nust show “that inmedi ate and irreparable injury, |oss,
or damage will result to the applicant before the adverse party or
his attorney can be heard in opposition.” See rule 65(b). But
when the adverse party has notice, the protective provisions of
rule 65(b) do not control, and the court has discretion to consider
granting nore lasting relief under a PI. See 13 JAMES W MOORE,
ET AL., MooRE' s FEDERAL PrRACTICE 8§ 65.31, at 65-79 n.4 (3d ed. 1998);
accord 11A CHARLES A. WRIGHT ET AL., FEDERAL PRACTI CE AND PROCEDURE § 2951,
at 254-55 (1995). But there is no authority requiring a district
court to hold a hearing on the |egal question whether it can
convert a TROinto a Pl

The plaintiffs have not expl ai ned how t hey were prejudi ced by
the decision to convert their request for TROand Pl into a request
for Pl only. By so converting, the court actually |lowered the
plaintiffs’ burden, because to obtain a TRO they woul d have had to
nmeet hi gher standards. See Levas v. Village of Antioch, 684 F.2d
446, 448 (7th GCr. 1982). It is not evident how an adversaria
hearing on the |l egal question of conversion would have benefited
the plaintiffs, especially in light of their request for imedi ate

action for a TRO and a PI

B
Mor e persuasively, the plaintiffs aver that the district court
shoul d have held an evidentiary hearing before granting a Pl and

t hat because their notion raises significant factual disputes, the



court abused its discretion by denying a PI without giving thema
“meani ngful opportunity to be heard.” See Kaepa, 76 F.3d at 628.
The plaintiffs argue that there are four areas of factual dispute.
The first two clains support their equal protection assertions:
that the plaintiffs who failed to wear school uniforns because of
i ndi gence (1) were disciplined and (2) did not receive financial
assi stance. The second two clains support their substantive and
procedural due process clains: that they were not permtted to
appeal (1) their waiver request denials and (2) the punishnents for
their initial uniforminfractions.

The district court, however, exercisedits discretionto grant
a Pl wthout a hearing to resolve these factual questions, because
it assunmed all of the plaintiffs’ alleged facts (with one
exception) to be true. When material facts are not in dispute, a
court may rule on a notion for a PI wthout an oral hearing. See
Kaepa, 76 F.3d at 628.° |In other words, just because sone facts
are disputed, the court does not have to hold a hearing before
ruling on a notion for a Pl unless the parties show there are
material facts in dispute.®

The district court did not abuse its discretion when it
granted the PI on the plaintiffs’ due process clains, because it

accepted as true the plaintiffs’ claimthat they were not allowed

5> Accord 13 JAVES W MOORE ET AL., supra, § 65.21[6], at 65-38 (“Rul e 65(a) does
not require a notion for a Pl to be supported by oral testinony.”).

6 See al so Federal Sav. & Loan Ins. Corp. v. Dixon, 835 F.2d 554, 558-59 (5th
Cir. 1987) (affirm ng grant of Pl without a hearing where adverse party failedto
point to any convincing factual disputes material to the decision).
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to appeal the denial of their waiver requests or their punishnments
for violating the uniformpolicy. Wthout any disputed facts, the
court had no reason to hold a hearing.

As for the equal protection clainms, because the plaintiffs
failed to allege that they had applied for financial assistance,
the court refused to accept as true the contention that the school
had denied their requests for financial assistance and does not
have enough funds for such assistance. In the absence of
allegations that the plaintiffs had pursued these avenues for
financi al assistance, the court held that they had not presented a
factual dispute as to the constitutionality of the financial

assi stance di sbhursenents. W agree.’

L1,
The plaintiffs raised three constitutional challenges to the
i npl ementation of the uniformpolicy: (1) procedural due process;
(2) substantive due process; and (3) equal protection. The
district court denied injunctive relief because the plaintiffs had
failed to denonstrate a substantial |ikelihood of success on the

nerits of any these challenges.® W review the district court's

" The plaintiffs also argue that the court did not give theman “anple
opportunity to present their respective views of the | egal issues involved,” as
requi red by Kaepa, 76 F.3d at 628. The plaintiffs, however, fail to point to any
specific |l egal issuethat they did not adequately brief in the 22-page nmenorandum
attached to their conbined TRO Pl notion.

8 To obtain a PI, the noving party nust establish (1) a substanti al
i kel i hood of success on the nerits; (2) a substantial threat that the novant

will suffer irreparable injury if the injunction is denied; (3) that the
t hreatened i njury outwei ghs any danage t he i njuncti on m ght cause t he defendant;
and (4) that the injunction will not disserve the public interest. Hoover v.

Moral es, 164 F.3d 221, 224 (5th G r. 1998). Because the district court found
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factual conclusions for clear error and its legal conclusions

de novo. See Hoover v. Mirales, 146 F. 3d 304, 307 (5th Gr. 1998).

A

To prevail on a procedural or substantive due process claim
the plaintiffs nust show that they were deprived of a
constitutionally protected property or liberty interest. See Board
of Regents v. Roth, 408 U S. 564, 569 (1972). W agree with the
district court that the plaintiffs have failed to denonstrate how
the district’s uniformpolicy deprives themof a constitutionally-
protected liberty or property interest. Therefore, the plaintiffs
do not neet the “substantial |ikelihood of success” requirenent
needed to win injunctive relief.

The district court held that because the plaintiffs who
violated the uniformpolicy still received instruction in the core
courses necessary to graduate, the district had not deprived them
of any constitutionally-protected property interest. The
plaintiffs argue that the court failed to consider the district’s
puni shments for a third infraction: in-school suspension for ten
days. We agree with the district, however, that this court has
previously held that a simlar in-school suspension does not
constitute an unconstitutional deprivation of a property right.
See Nevares v. San Marcos Consolidated | ndep. Sch. Dist, 111 F.3d
25, 26 (5th Gr. 1997).

that the plaintiffs had failed to neet the first prong, it did not reach the
ot hers.



Like the students in Nevares, the plaintiffs are not being
deprived of their access to public education, because they are not
bei ng excl uded or suspended from attendi ng cl asses. Rather, they
are only being “transferred from one school program to another
program with stricter discipline.” See Nevares, 111 F.3d at 26.°
The plaintiffs do not allege that any part of the district’s policy
would result in suspension or expulsion, the type of actions
encroachi ng on property interests that the Suprene Court has stated
may i nplicate due process concerns. See CGoss v. Lopez, 419 U S
565 (1975).

Simlarly, we agree that the plaintiffs did not show a
substantial |ikelihood of success by alleging a property interest
ingifted and tal ented or advanced pl acenent courses. To establish
a property interest, the plaintiffs nust show that they have “nore
than an abstract need or desire for it . . . . [ They] nmust,
instead, have a legitimate claimof entitlenent to it.” Board of
Regents, 408 U S. at 577.

Though it is true that Texas | awinstructs schools to “provide
an array of Jlearning opportunities for gifted and talented
students,” this general adnonition does not establish a
constitutional entitlenment to such classes. The Nevares court

noted that state law could create a protected interest in a

9 The plaintiffs seek authority in Cole v. Newton Special Min. Separate
Sch. Dist., 676 F. Supp. 749, 752 (S.D. Mss. 1987), which stated in di ctumt hat
an in-school suspension could be construed as a deprivation of education. W
decline to rely on this non-binding authority, especially in light of nore
recent, binding precedent by a panel of this court in Nevares.

1019 Tex. ADMN. CooE § 89.3 (West 1998).
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particul ar kind of education, such as special education, but the
court refused to find that Texas had created such an interest for
“particular incidents of education such as sports or advanced
pl acenment cl asses or attending a particular school.” Nevares, 111
F.3d at 27 (citing Seanons v. Snow, 84 F.3d 1226, 1234-35 (10th
Cr. 1996)). Therefore, we agree with the district court that the
plaintiffs have not shown a substantial |ikelihood of success on
their due process cl ains based on a right to take advanced cour ses.

Additionally, we also reject the plaintiffs’ claim of a
liberty interest based on the right to *“useful know edge”
identified by the Suprene Court in Meyer v. Nebraska, 262 U. S. 390,
399 (1923). The district correctly points out that the Meyer court
struck down a statute prohibiting the instruction of foreign
| anguages as a violation of a parent’s right to direct his child' s
educati on. The whol esale prohibition of a particular form of
study, as was the case in Myer, does not inplicate the sane
liberty interests.

In this case, the district is inposing atenporary restriction
onthe plaintiffs that deprives themof enroll nent in sone cl asses.
As the Nevares court noted, this court has “rejected argunents that
there is any protected interest in the separate conponents of the
educational process . . . .” 111 F.3d at 27 (citing Walsh v. La.
High Sch. Athletic Ass’'n, 616 F.2d 152 (5th Cir. 1980)).

Finally, the plaintiffs assert a liberty interest in their
right to determne their personal appearance. Instructive in this

regard is Karr v. Tuttle, 460 F.2d 609 (5th Gr. 1972), uphol ding
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a school district’s hair-length regulations. There, we analyzed
liberty interest clains along a “spectrumof inportance.” See id.
at 615.

At one end of the spectrumare the great liberties such

as speech, religion, and association specifically

guaranteed in the Bill of Rights . . . . At the other

end of the spectrumare the | esser |liberties that may be

i nvaded by the state subject only to the sane m ni num

test of rationality that applies to all state action.
ld. The Karr court then held that hair I ength regul ations do not
“rise to the | evel of fundanental significance which woul d warrant
our recognition of such a substantive constitutional right.” Id.

The plaintiffs have not adequately expl ai ned why cl ot hi ng worn
during school hours has any nore of a “fundanmental significance”
than does the length of hair, which affect a student’s appearance
during ot her than school hours. Moreover, the plaintiffs have not

supported their assertion that the uniformpolicy is “arbitrary.”

They have not shown any reason to doubt the rationality of the

district’s view that the wearing of uniforns will help pronote
school safety, inprove discipline, and enhance the |earning
envi ronnent . Therefore, they have failed to show a substanti al

I'i kel i hood of success in denonstrating a liberty interest in their
per sonal appearance.

Wthout showing a substantial |ikelihood of success in
asserting a constitutionally-protected property or liberty
interest, the plaintiffs cannot maintain a cogni zabl e substantive
or due process claim Therefore, we do not reach the plaintiffs’
attacks on the district’s school uniformprocedures, and we affirm
the denial of a Pl regarding the due process clai ns.
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B

The plaintiffs assert that the district violated their equal
protection rights under the Fourteenth Anendnent by di scrimnating
agai nst themon the basis of wealth, alleging that even t hough t hey
sought a wai ver based on their philosophical objection and their
i ndigent status, the district denied their waiver requests. e
agree with the district court, however, that the plaintiffs have
not provided a factual basis for their equal protection allegation.

Assumi ng that the district did deny sone of the plaintiffs’
wai ver requests despite their claimof indigence, the plaintiffs
have failed to allege that they had applied for, and have been
deni ed, financial assistance. They have not contended that other
simlarly-situated plaintiffs have applied for, and have received,
financi al assistance, while they have been denied. Wthout this
basic factual claim the plaintiffs cannot show a substanti al
i kelihood of success on their equal protection challenge.
Therefore, we affirmthe denial of their request for a Pl on their
equal protection claim

AFFI RVED.
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