IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50932

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
VERSUS

JOSEPH GLEN HAREN
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA- 98- CR-194- ALL)

July 8, 1999
Before KING Chief Judge, SM TH and BARKSDALE, Circuit Judges.
JERRY E©. SMTH, Circuit Judge:”’

Joseph Haren appeal s the sentence he received for violation
of the terns of his supervised release. He asserts that the
district court erred by (1) failing to provide adequate notice
that his past perfornmance on supervised release was a factor in
his sentencing and (2) increasing his sentence based on
unsupported findings of past non-conpliance with his supervised
release. Finding no reversible error, we affirm

| .
Haren pleaded guilty to conspiracy to possess an

unregi stered firearmand was fined $50 and sentenced to twenty-

" Pursuant to 5 Gr R 47.5, the court has deternmined that this opinion
shoul d not be published and is not precedent except under the linmted
circunstances set forth in 5mGr R 47.5.4.



seven nonths' inprisonnent and three years' supervised rel ease.
On April 14, 1998, while on supervised rel ease, he was arrested
and charged with driving while intoxicated (“DW”). The
governnent originally noved to nodify the ternms of his supervised
rel ease to request that he receive treatnent for al coholism and
reside in a hal fway house. At the nodification hearing, however,
t he governnent announced that instead it would seek revocation of
supervi sed rel ease on the ground that Haren’s al cohol problem
posed a risk to the community.? The governnent then formally
moved for revocation, asserting that Haren’s DW conduct viol ated
three conditions of his supervised release: (1) that he not
commt a crinme; (2) that he not con-sune al cohol excessively; and
(3) that he not violate the instructions of his probation
of ficer. The governnent explained that in light of Haren's
al cohol problem he would receive nore effective treatnent if he
were revoked and sentenced to a federal termin a facility that
of fered in-house alcohol treatnent. |t asked the court to revoke
Haren’ s supervised rel ease and inprison himfor no nore than
twenty-four nonths.

In a foll owup re-sentenci ng nenorandum the gover nnment
el aborated on its revocation notion and recommended that Haren be
sentenced to no | ess than eighteen nonths' inprisonnent after

credit for tinme served. The governnent recogni zed that the

! Haren had two previous DW convictions frombefore his period of
supervi sed rel ease.



policy statenent reconmended 5-11 nonths for cases |ike Haren’s.?2
Because of Haren’s history of m sconduct, however, the

gover nnent argued that an above-range puni shnent was needed to
protect the public fromHaren’s “high risk of felonious conduct”.
See U S.S.G § 7B1.4, coment. n. 3.

At the revocation hearing, Haren pleaded true to the
violations alleged. The probation officer confirmed that Haren
had commtted a grade C violation and that his crimnal history
category was Ill, leading to a recomended sentencing range of 5-
11 nonths. The governnent then reiterated its request that Haren
serve at least 18 nonths so that he could fully participate in an
al cohol recovery program Because Haren had already been in
custody for five nonths, the governnent asked for 23 nonths to
ensure a full 18-nonth term Haren requested a sentence of five
mont hs' tine served and said that the state prosecutor had
of fered a suspended, probated sentence on the state DW charge.?

The court revoked Haren’s supervised rel ease term and
sentenced himto twenty-three nonths. |In a subsequent witten
expl anation, the court stated that it “has inposed a sentence
near the statutory maxi mum i npri sonnment term based upon the
def endant’ s extensive history of non-conpliance while on

supervi sed rel ease.”

2 Haren's violation was classified as a Gade Cviolation with a
crimnal history category of IIl. See US.S.G § 7Bl1.4(a), p.s. (revocation
tabl e).

3 Conditions of the state probation were to include al cohol education
cl asses and tw ce-weekly Al coholics Anonynous neetings.
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W “w |l uphold a sentence unless it (1) was inposed in
violation of law, (2) resulted froman incorrect application of
the guidelines, (3) was outside the guideline range and is
unreasonabl e, or (4) was inposed for an offense for which there
is no applicable sentencing guideline and is plainly
unreasonable.” United States v. Mathena, 23 F.3d 87, 89 (5th
Cir. 1994). *“Because there is no applicable guideline for
sentencing after revocation of supervised rel ease, we will uphold
Appel lant’s sentence unless it is in violation of law or is
plainly unreasonable.”* W review questions of constitutional
viol ations and statutory interpretation, however, de novo.?®

L1,

Haren nakes two challenges to his revocati on and sentence.
First, he asserts that his rights to due process at his
revocation hearing were violated because he had no notice of the
grounds for the sentence. Second, he avers that the record does
not support the sentence.

A

Haren first argues that the court did not give himnotice

that his DW charges incurred before supervised rel ease woul d be

used to i npose a sentence higher than the one recomended on the

4 United States v. G ddings, 37 F.3d 1091, 1093 (5th Cir. 1994) (citing
United States v. Headrick, 963 F.2d 777, 779 (5th Cr. 1992)).

5> See, e.g., United States v. Webster, 162 F.3d 308, 333 (5th Gir. 1998)
(review ng constitutional clains de novo), petition for cert. filed (Apr. 29,
1999) (No. 98-9212); United States v. Mers, 150 F.3d 459, 461 (5th Cir. 1998)
(reviewing FED. R CRim P. 32 clains de novo).
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revocation table. He asserts that neither the governnent’s
revocation notion nor its sentencing nenorandum asserted that his
past performance on conditional rel ease warranted a sentence
above the recommended range. Moreover, his DW charges were not
rai sed at the revocation hearing. According to Haren, he did not
|l earn that his pre-supervised release history had been a factor
in his sentence until the court issued its post-sentencing
witten order. Haren clains that the failure to provide himwth
the opportunity to address an issue determ native of his sentence
violated his right to due process.?® Haren is correct that
persons on supervised rel ease have procedural due process rights
in the context of revocation hearings. See United States v.
Ayers, 946 F.2d 1127, 1129 (5th G r. 1991). Though the Suprene
Court has enphasized that nore flexibility is permtted in
revocati on hearings, due process still requires that a defendant
facing revocation be given (1) witten notice of the alleged
violation; (2) disclosure of the evidence against him (3) an
opportunity to appear and present evidence; (4) an opportunity to
guestion adverse w tnesses; and (5) notice of the right to be
represented by counsel. See Morrissey v. Brewer, 408 U S. 471,
488-89 (1972); Feb. R CrRM P. 32.1(a)(2).

Haren concedes that he received due process in the formof a

written notice of revocation proceedings and a full-scale

6 Haren did not object to the district court’s reliance on his non-
conpliance during his supervised release. W will not review for plain error,
however, because the court did not reveal the basis for its decision until
after the revocation hearing. Therefore, Haren could not have objected at the
revocation hearing to preserve the issue for appeal.
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revocati on hearing acconpani ed by | egal counsel. He nmaintains,
however, that the court deprived himof any effective ability to
coment on the factors used to inpose sentence because it failed
to give himnotice that his prior DW charges would be a factor
in his sentencing. This |lack of notice, Haren clains, violates
due process. “'Th[e] right to be heard has little reality or
worth unless one is inforned' that a decision is contenplated.”
Burns v. United States, 501 U S. 129, 136 (1991) (quoting Millane
v. Central Hanover Bank, 339 U S. 306, 314 (1950)).

In Burns, the Court held that rule 32 requires a court to
gi ve defendants notice before departing upward on a ground not
identified in the pre-sentencing materials. Though he raises his
due process claimin the context of a revocation hearing rather
than a sentencing hearing, Haren clains that the reasoning in
Burns applies equally to his case: A court may not sua sponte
i ncrease a sentence w thout giving notice of the grounds for such
an increase. To do otherwi se, the Court explained, would raise
due process concerns. See id. at 138.

Burns is not directly applicable, however, because the court
in that case departed upward fromthe range set by the Sentencing
Guidelines. See id. at 135. Here, the court inposed a sentence
wthin the statutory maxi mum but in excess of the sentence
recommended by the policy statenents acconpanyi ng Chapter 7 of
the guidelines. See U S.S.G 8§ 7Bl.4(a), p.s. (revocation
table). W have consistently held that unlike the ranges

prescribed by the Quidelines, these policy statenents are



advi sory only and do not bind sentencing courts at a revocation
hearing. ’

Therefore, Burns is inapposite. Wile rule 32 and due
process concerns require that a defendant receive the opportunity
to comment on the factors used to depart from pre-sentencing
recommendat i ons based on the guidelines, the sane stringent
standards do not apply to departures from non-bindi ng, advisory
policy statenments. “[T]he sentencing court is not required to
give notice of its intent to exceed the Chapter 7 sentencing
range.” United States v. Hofierka, 83 F.3d 357, 362 (11th G
1996). “Thus, any recommendati on of sentences before the
district court or argunent against a particular sentence should
be grounded in the common understanding that the district court
may i npose any sentence within the statutory maxi num” |d.

Because a court is not required to give notice of its intent
to depart frompolicy statenents, there is no basis to require it
to give notice of why it is departing fromthem Haren received
sufficient notice that he could have been required to serve up to
the statutory maxi num all owed by the statute® when the governnent

filed its original revocation notion.® This notice of the

7 See Mathena, 23 F.3d at 93. Accord United States v. Blackston, 940 F.2d
877, 894 (3d Cir. 1991) (“Wen working with policy statenments (as opposed to
gui delines), the district court is not required, in considering revocation for
supervised release, to justify its decision to inpose a sentence outside the
prescribed range. ").

8 18 U.S.C. § 3583(e)(3).

9 “THE COURT: [D]o you understand that if you plead true, the Court may

i npose supervised release termthat’|ll beSSthat is that' |l be mandatory
grounds for revocation and the nmaxi mum puni shnment will be inposed upon
revocation, do you understand this? DEFENDANT HAREN:  Yes, | do, Your



possibility of a two-year termsatisfies the due process concerns
that Haren could raise under Burns. Therefore, Haren has no due
process right to notice of all possible factors used to depart
froma Chapter 7 policy statenent.?0
B

Haren asserts an alternative ground for vacating his
sentence: The district court’s finding that Haren had previously
violated the terns of his supervised release has no support in
the record. The record does not contain any evidence that Haren
vi ol ated his supervised rel ease condition in any way before the
DW arrest that sparked his revocation proceeding. Because there
is no support in the record for the finding, Haren argues, the
sentence is “plainly unreasonable.” See Mathena, 23 F.3d at 89.

We agree that the court erred in basing its sentence on
Haren’s “extensive history of non-conpliance while on supervised
rel ease.” The governnent’s pre-sentenci ng nenorandum based its
recommendati ons on Haren’s behavi or before his nost recent

supervi sed release term and there is nothing in the record

Honor . ”

10 The government points out that even if Haren had a due process right
to be notified of the factors used to depart fromthe policy statenents, he
recei ved adequate notice that the prior DW's woul d be considered in
sentencing. Specifically, the re-sentencing nenorandum filed two nonths
before the revocation hearing, recomended 18 nonths' incarceration in
addition to tine served. At the revocation hearing, the government stated its
concerns about the prior DW's. (“MR MATHEWS: The issue, we feel is . . . M.
Haren' s repeated use of al cohol over the years and repeated viol ations of
driving while intoxicated.”).

Haren had anple tinme to respond to the governnment’s concerns and
reconmendati ons before the final ruling. Because Haren has no due process
right to know the factors for a chapter 7 policy statenment departure, we do
not reach the question whether any such rights were viol ated.
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i ndi cating Haren had previously violated his current rel ease
term

This error, however, does not necessarily require us to find
that the sentence was “plainly unreasonable.” W have upheld
rulings if the record provides a valid reason to do so.!!

In its re-sentenci ng nenorandum the governnment asserted
that Haren’s persistent DW m sconduct before his current
supervised release termcreated a “high risk of new fel oni ous
conduct” and that a twenty-three-nonth sentence was needed so
that Haren coul d undergo the rigorous substance abuse program
provi ded by the Bureau of Prisons. Even though it did not rely
on the governnent’s reasoning, the court accepted the
governnent’s sentencing reconmmendation. The resulting twenty-
three-nonth termwas within the statutory nmaxi num 2 Consi dering
that the governnent offered good reasons for seeking the sentence
and that the court did not exceed its statutory authority, we
cannot say the sentence was plainly unreasonable. See Mathena,
23 F. 3d at 94.

AFFI RVED,

11 see, e.g., United States v. Diaz, 39 F.3d 568, 571-72 (5th Cir. 1994)
(hol ding that decision not to grant reduction for acceptance of responsibility
woul d be uphel d even though based in part on irrel evant grounds, because deci sion
was i ndependently supported by other factors); United States v. Tello, 9 F.3d
1119, 1128 (5th Cir. 1993) (“We may always affirma district court’s ruling, nade
for an invalid reason, if we are shown or can find a valid reason to support the
ruling.”).

12 see 18 U.S.C. § 3583(e)(3) (“[A] defendant whose termis revoked under
this paragraph may not be required to serve nore than . . . 2 years in prison if
such offense is a Class Cor Dfelony . . . .").



KI NG Chief Judge, specially concurring:

This is a case in which the district court sinply m sspoke
when it added the words “while on supervised release” to its
expl anation of the reasons for revoking the defendant’s
supervised release. A fair reading of the record makes it
perfectly clear that the defendant had plenty of notice of the
reasons why the governnent sought revocation rather than
nmodi fication and why his sentence on revocation should be no | ess
than 18 nonths federal inprisonnment after credit for tine served.
At the revocation hearing on Septenber 3, the defendant pl eaded
true to the violations alleged. The governnent focused on the
def endant’ s repeated al cohol -rel ated violations and asked again
that the defendant be inprisoned for at least 18 nonths to all ow
himto participate in a Bureau of Prisons al cohol treatnent
program The court did exactly that, and its witten revocation
order contained a reconmmendation that the defendant participate
in an al cohol treatnent programwhile incarcerated. The order
further stated that “[t]he Court has inposed a sentence near the
statutory maxi mum i nprisonnent term based upon the defendant’s
extensive history of non-conpliance while on supervised rel ease.”
The defendant’s extensive history of nonconpliance with state
crimnal |aws about driving under the influence was clear. The
fact that only one of his DW’s occurred while he was on
supervi sed rel ease was absolutely clear to the court and to al
the participants. The court sinply m sspoke in its order.

Rat her than seeking clarification or nodification if, indeed,
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there was any need for that, the defendant’s counsel filed a
notice of appeal. | respect the defendant’s counsel and | have
sone synpathy for the situation he may have found hinself in.

But a sinple msstatenent in an otherw se flaw ess proceedi ng has
generated what seens to ne to be a needl ess appeal, which, in
turn, may have lent support to the defendant’s denial of his

al cohol problem The defendant’s denial of his al cohol problem
was the central issue that the proceedi ng sought to address.

| concur in the judgnent.
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