IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60106
Summary Cal endar

JARVI QUS COTTON,

Peti ti oner- Appel | ant,
vVer sus
WALTER BOOKER, M KE MOORE

Respondent s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp
USDC No. 4:98-CV-1-D-B
Decenber 18, 1998

Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Jarvi ous Cotton, M ssissippi prisoner # 34463, seeks a
certificate of appealability (COA) to appeal the denial of his
application for a wit of habeas corpus filed pursuant to 28
US C 8§ 2254. Cotton argues that the district court failed to
address his equal protection claimthat he was denied parole
based on his race. He also argues that he was deni ed due process
because the Parol e Board abused its discretion by considering

i nproper factors.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Because Cotton has no liberty interest in obtaining parole
in Mssissippi, he cannot conplain of the denial of parole based
on his allegations of a denial of due process, abuse of
di scretion, or consideration of false or inproper factors.

Scales v. Mssissippi State Parole Bd., 831 F.2d 565, 565-66 (5th

Cir. 1987); see also Johnson v. Rodriguez, 110 F. 3d 299, 308-09

(5th Gr. 1997). The district court’s judgnent is AFFIRVED to
the extent that it denied relief on due process grounds.

Cotton’s allegations that he was deni ed equal protection
because he was deni ed parole based on his race presents a
different issue. Such an allegation, if proved, would constitute

deni al of a cognizable federal right. 1lrving v. Thigpen, 732

F.2d 1215, 1218 (5th Cr. 1984). |In order to make out an Equa
Protection claim Cotton nust prove the existence of purposeful
discrimnation, which inplies that the decisionnmaker selected a
particul ar course of action at |east in part because of the
adverse inpact it would have on an identifiable group. Johnson,
110 F. 3d at 306-07. Cotton nust allege that he was deni ed parol e
based upon discrimnatory treatnent due to his race or other

i nproper notive, and not just due to an inconsistent application

or result. See Thonpson v. Patteson, 985 F.2d 202, 207 (5th Cr.

1993) (absent any allegation of inproper notive, in the sense of
being treated differently because of sone personal or class
characteristic such as race or religion, a nere claimof

i nconsi stent outcones in particular, individual instances

furni shes no basis for relief on an equal protection clain.
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Cotton alleged in the district court that he was denied
parol e and that other white inmates simlarly situated to himin
terms of sentence and parole factors were granted parole. Cotton
offered to prove his claimby a conparison of the parole records
of these other inmates. To the extent that Cotton’s claimis
based on a nere claimof inconsistent outcones in particul ar,

i ndi vidual instances, his equal protection claimfails.

Thonpson, 985 F.2d at 207. However, to the extent that his claim
is based on an allegation of inproper notive, race, he has
asserted a constitutional claimcognizable in this habeas

pr oceedi ng.

The district court’s opinion conpletely ignored Cotton’s
all egations of racial discrimnation. Cotton’s allegation was
not conclusional; he offered to prove his claim W GRANT a COA
on the equal protection claim we AFFIRM that part of the
j udgnent denying relief on due process grounds, and we VACATE the
district court’s judgnent and REMAND this case, w thout requiring
further briefing, for consideration of Cotton’s allegations of a
deni al of equal protection based on race.

COA GRANTED; Judgnment AFFI RVED | N PART and VACATED | N PART
and case REMANDED



