UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60193

CEORGE T. CALLI CUTT,
Pl ai ntiff-Appellant,
VERSUS
PANOLA COUNTY JAIL, ET AL,
Def endant s,

PANCLA COUNTY, JAIL; DAVI D BRYANT, SHERI FF; JESSE LYONS; ROBERT
AVANT; M KE DARBY; WLLIAMT. WLSON, and JAMES L. TRAVI S,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(2:94-CV-72-S-B & 2:94-CV-129-B-B)

Novenber 4, 1999
Bef ore DUHE, BARKSDALE, and DENNI'S, Circuit Judges.
PER CURI AM !

Ceorge T. Callicutt (“Callicutt”) was confined at the Panol a
County Jail as a pretrial detainee from approxi mately March 21,
1993 until March 29, 1994. Callicutt filed two separate suits in
federal district court. First he asserted a 42 U S.C. § 1983
(“Section 1983") claimagainst the Panola County Jail, the Sheriff
and two sheriff’s deputies for deprivation of personal property.

The district court dismssed this claim and Callicutt does not

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



appeal this dismssal. Callicutt also asserted a Section 1983
cl ai magai nst the Panola County Jail (“the Jail”), the Sheriff and
t he Panol a County Board of Supervisors (“the Defendants”) regarding
the conditions of confinenent at the Jail. He alleged that the
defendants were deliberately indifferent to his need for
psychiatric care, that he was not provi ded access to a physician,
the Jail trustees failed to give himhis nedication, and the Jai
was unsanitary and | acked proper ventilation.?

The Defendants then noved to dism ss the conplaint or, in the
alternative, for summary judgnent. Follow ng a Spears hearing, the
magi strate judge recommended that the notion for summary judgnent
be granted, finding that Callicutt had shown no issue of materi al
fact regarding conditions of his confinenment. The district court
adopted the findings and conclusions of the nagistrate judge,
granted the notion for summary judgnent, and dism ssed the action
as frivolous under 28 US C 8§ 1915(e)(2)(B)(1). Callicutt
contends pro se (1) that the Defendants’ violation of a discovery
order prejudiced him and inpaired the magistrate’s report and
recommendation; and (2) that the district court erred in approving
the magi strate judge’s report and reconmendati on granting sumrary
j udgnent to the Defendants.

| . Discovery
We review di scovery viol ations for abuse of discretion. U.S.

v. Dukes, 139 F.3d 469, 476 (5th Cr. 1998). Callicutt’s main

2He also lists a claimconcerning grievance procedures, but
does not brief it. W, therefore, do not consider it.

2



di scovery dispute concerns a letter which may have been witten by
Callicutt’s treating physicianto the Sheriff regarding Callicutt’s
foll owup care. The magistrate judge ordered the Defendants to
produce the letter. Callicutt contends that he never received the
letter and the district court should not have granted the notion
for summary judgnent prior to the conpletion of the discovery
process.

The district court did not abuse its discretion. The record
shows that a diligent and thorough, although unsuccessful, search
was made for the docunent. This ended Defendants’ responsibility
for production.

I'1. Summary Judgnent Regardi ng Conditions of Confi nenent

We review a grant of summary judgnent de novo, exam ning the
evidence in the light nost favorable to the non-noving party.

Abbott v. Equity Goup, Inc., 2 F.3d 613, 618-19 (5th Cr. 1993).

Summary judgnent is proper if the noving party establishes that
there is no genuine issue of material fact and that the novant is
entitled to judgnent as a matter of law |d.

Apretrial detainee’ s constitutional rights flowfromboth the
procedural and substantive due process guarantees of the Fourteenth

Amendnent . Hare v. Gty of Corinth, 74 F.3d 633, 639 (5th Gr.

1996) (en banc) (citing Bell v. Wlfish, 441 U S 520, 99 S. C

1861, 60 L.Ed.2d 447 (1979). The state cannot punish a pretrial
det ai nee. Hare, 74 F.3d at 639. “ITUnder Bell, a pretrial
det ai nee cannot be subjected to conditions or restrictions that are

not reasonably related to a |l egitimte governnental purpose.” 1d.



at 640. The Bell test applies “when a pretrial detainee attacks
general conditions, practices, rules, or restrictions of pretrial
confinenent”. 1d. at 643.

Callicutt has articul ated a condition-of-confinenment claimon
numerous grounds. Callicutt alleges that the Jail | acked adequate
medi cal staff and that, as a result, his depression, nervousness,
hi gh bl ood pressure, and headaches went untreated until he was
admtted to the nental hospital. He also contends that he often
did not receive prescribed nedications; the conditions in the Jai
exacerbated his nedi cal problens; there was i nadequate ventil ation
because the wi ndows were boarded; he was given a thin, blood-and-
urine stained mattress that was infested with |lice; and he was
deni ed i ndoor and outdoor recreation. Finally, he conplains that
the Jail was unsanitary and infested wth bugs and rats.

Regardi ng his nedical treatnent, Callicutt nust all ege acts or
om ssions sufficiently harnful to evidence deliberate indifference
to serious nedical needs in order to state a cognizable Section

1983 claim Estelle v. Ganble, 429 U S. 97, 106, 97 S.C. 285, 50

L. Ed. 2d 251 (1976). See also Hare, 74 F. 3d at 643 (noting that the

Suprene Court applies the deliberate indifference standard and not
the Bell test to nedical care clains by pretrial detainees). The
record reveals that the prison provided Callicutt adequate nedi cal
treatment. Moreover, there is no factual basis to show Callicutt
sustained any injuries because of his |lack of treatnent. Although
the jail did not provide Callicutt his nedication upon each

request, these negligent acts do not form a basis for finding



deliberate indifference as a nmmtter of |aw See Daniel .

Wllianms, 474 U S. 327, 328, 106 S.Ct. 662, 663, 88 L.Ed.2d 662
(1986). Besides nere allegations against the Sheriff, Callicutt
also fails to show any evidence denonstrating a Jail policy to

deprive detai nees of nedical care. Fickes v. Jefferson County, 900

F. Supp. 84 (E.D. Tex. 1995).°3

Cal licutt also contends that the windows in the Jail were al
boarded up with plywod and there was no ventil ation system The
Def endants established that they boarded up the wi ndows to prevent
contraband from bei ng passed through open w ndows. To conpensate
for the lack of ventilation, the Jail set up several floor fans
t hroughout the prison. Applying the Bell test, it is clear that
the Jail had a legitimte reason to board up the wi ndows and such
action did not violate Callicutt’s constitutional rights.

Callicutt also contends that his due process rights were
vi ol at ed because of the condition of his bedding and the unsanitary
conditions of the jail. Callicutt has failed to showany injury as
a result of sleeping on this mattress. In addition, the Jail had

in place a programto eradicate any insect and rat problem W

find that under Bell, Callicutt has not shown that the Jail made
3 Under the Prison Litigation Reform Act, “No Federal civi
action may be brought by a prisoner confined in a jail, prison or
ot her correctional facility for nental or enotional injury suffered
while in custody w thout prior showi ng of physical injury.” 42
U S C 8§ 1997e(e). Al though this provision applies to both

convicted prisoners and pretrial detainees, this Crcuit has not
det erm ned whet her Section 1997e(e) applies retroactively to cases
such as this one pending in the district court when the statute was
enacted. Because we find Callicutt’s clains to be without nerit,
we need not decide this issue.



hi msleep on the mattress or kept the Jail unsanitary as a formof
puni shnent .

Callicutt also contends that there were no recreation or
exercise privileges at the Jail. However, the magistrate judge’'s
report correctly noted that neither prisoners nor pretrial
det ai nees have a constitutional right to outdoor exercise or

recreation. Jones v. Dianond, 594 F.2d 997, 1012-13 (5th CGr.

1979). Moreover, Callicutt has not shown how a denial of such a
privilege contributed to any injuries.

AFFI RVED.



