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(GFT- SW 98- HR- 02)

February 3, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM ~
Hillary C. Perdue (“Perdue”) petitions this court for review
of a decision of an appeal panel of the Federal Aviation

Adm ni stration (“FAA’) to denote Perdue by two grades because of

Pursuant to 5th CGr. R 47.5, the court has determ ned t hat
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



hi s ongoi ng refusal to pay the bal ance due on his governnent-i ssued
credit card after being reinbursed by the FAA. Perdue argues that
the appeal panel’s decision to denote him was not supported by
substantial record evidence; that the FAA inproperly retaliated
against himfor filing a grievance; and that the FAA's decisions to
suspend himtw ce, renove him and ultimately denote himviol ate
the Double Jeopardy Cause of the Fifth Anmendnent. For the
follow ng reasons, we conclude that Perdue’'s clainms are wthout
merit.
| .

Per due was enpl oyed by the FAA for fifteen years and for the
time relevant to this dispute was an Aviation Drug Abatenent
Program Speci al i st. Because Perdue incurred traveling expenses
while on governnent business, he was issued a United States
Gover nnent Anerican Express (“AMEX’) Card. Perdue agreed to pay
all charges pronptly upon receipt of his nonthly AMEX bill, for
whi ch he woul d be rei nbursed by the governnent.

Perdue argues that since Decenber 1995, he had an ongoi ng
di spute with AVMEX concerning al |l eged unaut hori zed charges totaling
$2, 293. 50. Perdue admts that even though AMEX credited his
account in the anount of the disputed charges after canceling the
card, he withheld all paynent to AMEX as a neans of protesting
AMEX' s handling of his dispute. Despite Perdue’s agreenent to
pronmptly pay AMEX for governnent travel expenses, Perdue refused to
pay an outstanding bal ance of $3,218.66, which represented only
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charges incurred during official governnent travel and for which he
had been fully reinbursed by the FAA

In early 1997, in connection with an FAAinquiry to determ ne
whet her Perdue and several other FAA enployees were using
governnent property for personal purposes, the FAA confiscated
Perdue’s conputer hard drive. In response to this action, on
February 28, 1997, Perdue filed a grievance with Diane J. Wod,
acti ng manager of the FAA s Drug Abatenent Divi sion, conplaini ng of
the “Gestapo-like tactics” of the FAA agents.

On March 14, 1997, the FAA i nformed Perdue of a proposed five-
day suspension because of his refusal to pay the AMEX credit card
debt after he had been reinbursed by the governnent. Per due
responded that he would not satisfy the debt “until such tine as
[ he] deenfed] appropriate.” On April 10, 1997, the FAA advi sed
Perdue t hat he was bei ng suspended for five days for refusal to pay
his credit card debt. Perdue did not respond nor did he pay the
anount owed. On May 30, 1997, the FAA notified Perdue that he had
until June 9, 1997 to furnish docunentation of a paynment plan to
elimnate this debt. Wen Perdue failed to respond, on June 11,
1997, an enployee of the FAA Conpliance and Enforcenent Branch
call ed Perdue to determ ne whether he intended to respond to the
May 30, 1997 nenorandum and Perdue told her that he would take
care of the matter when he felt “it [was] right.”

On July 3, 1997, the FAA notified Perdue of a second proposed
ten-day suspension for failure to satisfy this indebtedness.
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Per due responded, “I wll resolve this issue with Anerican Express
when | am ready. Al your bully-boy, reprisal, and attenpted
intimdation tactics wll not cause ny [sic] to expedite paying
American Express.” On July 28, 1997, the FAA advi sed Perdue that
he was bei ng suspended for ten days for failing to pay his debt,
and that “failure to pronptly liquidate this indebtedness may
result in an additional disciplinary neasure.” Per due di d not
respond to this notice. On Septenber 11, 1997, the FAA notified
Per due of his proposed renoval fromhis position for failure to pay
hi s AMEX account. Perdue responded by | etter on Septenber 25, 1997
stating that he had paid the AMEX debt, and that he was sorry for
the “enbarrassnent that [he] had caused the Federal Service,” that
he had “allowed [his] pride to overrule [his] good judgnent” and
that he had “no one to blanme but [hinself].” On Cctober 23, 1997,
the FAA notified Perdue that he was renoved from his position.

On Qctober 30, 1997, Perdue tinely filed a witten request for
relief under the FAA Personnel Managenent System s “CGuaranteed Fair
Treatnment” Appeals Procedure. In accordance with the appeals
procedure, the FAA inpaneled a tripartite appeal panel. After a
hearing at which evidence was presented and cl osi ng argunents were
made, a majority of the panel concluded that because Perdue had
paid the AMEX debt before the decision to renobve him was nade,
there was an insufficient basis for a renpval action. The panel
al so decided that although renpval was “too severe,” “sone
significant level of discipline for [Perdue’s] behavior [was]
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appropriate.” The panel found that Perdue was a | ong-termf ederal
enpl oyee with an unbl em shed record, except for his failure to pay
t he AMEX debt, and that this was an i sol ated transaction, albeit in
“extrenely poor judgnent.” Therefore, the panel mtigated the
FAA' s decision to renove Perdue by reinstating hi mtwo grades bel ow
his previous position and denying him back pay. Per due seeks

reviewin this court of the FAA s decision pursuant to 49 U S.C. §

46110(a) .
1.
The appeal panel’s findings of fact, “if supported by
substanti al evidence, are conclusive.” 49 U S . C. 8§ 46110(c); see

King v. NISB, 766 F.2d 200, 203 (5th G r. 1985). Under the
substanti al evidence test, this court nust determ ne whether “‘the
agency . . . could fairly and reasonably find the facts as it
did.”” Chritton v. NISB, 888 F.2d 854, 856 (D.C. Gr. 1989)
(citation omtted). ““As an appellate court reviewng an
admnistrative order, it is not [this Court’s] function to
reeval uate the weight of the evidence or to reexamne credibility
choi ces made by the finder of fact.”” King, 766 F.2d at 203. 1In
reviewing nonfactual matters, this court should follow the
standards of the Adm nistrative Procedures Act (“APA”), 5 U S.C 8§
706. See Public Ctizen, Inc. v. FAA 988 F. 2d 186, 196 (D.C. Cr

1993). Under APA's the scope of review standard, “the review ng

court shall decide all relevant questions of l|aw, interpret



constitutional and statutory provisions, and determ ne the neani ng
or applicability of the terns of an agency action.” 5 USC 8§
706. This court shall set aside agency action that is “arbitrary,
capricious, an abuse of discretion, or otherwi se not in accordance
with law.” 5 U S.C. 8§ 706(2)(A).

L1,

Under the FAA's Personnel Managenent System procedures for
handl i ng di sci plinary and renoval actions, “[t]he panel . . . shall
have the authority to mtigate the penalty on cases involving
conduct.” In determning the severity of the discipline pursuant
to these procedures, the panel nust consider, inter alia, “the
nature and seriousness of the offense, and its relation to the
enpl oyee’s duties, position, and responsibilities, including
whet her the of fense was i ntentional or technical or inadvertent, or
was comm tted maliciously or for gain, or was frequently conm tted.

" In this case, there was record evidence showi ng that for
nmore than ei ghteen nonths after receiving reinbursenent fromthe
governnent, Perdue repeatedly refused to pay a debt that he was
obligated to pay. Perdue, who was responsible for enforcing FAA
regul ati ons, knew that renoval was the penalty for a third of fense
of “failure to pay Governnent contractor-issued credit card after
receiving reinbursenent,” yet despite tw suspensions, he
deli berately wthheld paynent in violation of FAA policy.

Moreover, Perdue gained financially by accepting $3,218.66 in



rei mbursenent fromthe governnent, but not paying this anmount owed
to AMEX. We conclude that there is substantial record evidence to
support the panel’s conclusion that “sonme significant |evel of
di scipline for [Perdue’s] behavior is appropriate,” and to support
its decision to denote Perdue by two grades and deny hi m back pay.

Addressing Perdue’s second claim we find that Perdue has
presented no evidence supporting his allegation that the FAA' s
decision to issue hima notice of proposed suspension on March 14,
1997 was in retaliation for his having filed a grievance on
February 28, 1997.

Finally, the FAA s decisions to suspend Perdue tw ce, renove
himand ultimately denote him do not violate the Doubl e Jeopardy
Clause of the Fifth Amendnent. It is well established that the
Doubl e Jeopardy C ause protects only against the inposition of
multiple crimnal punishnments for the sane offense. Hudson v.
United States, 118 S. Ct. 488, 493 (1997) (citing Breed v. Jones,
421 U. S. 519, 528 (1975); Helvering v. Mtchell, 303 U. S. 391, 399
(1938)).

For these reasons, we find no abuse of discretion in the FAA
appeal panel’s decision to denote Perdue two grades and deny him
back pay for failing to pay governnent-issued credit card expenses
after receiving rei nbursenent. The February 25, 1998 Opi ni on and

Award of the Arbitrators i s AFFI RVED.



